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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEVEN g. EATFILL, :
Plaintiff,
V. ; No. 1:03-Cv-01793
JOHN ASHCROFT et al., '
Defendants. :
________________________________ <

Washington, D.C.

Wednesday, January 11, 2006

Deposition of
DWIGHT E. ADAMS

a witness, called for examination by counsel for
Plaintiff, pursuant to notice and agreement of
counsel, beginning at approximately 9:30 a.m., at
the law offices of Harris Wiltshire & Grannis,
1200 18th Street, NW., Washington, D.C., before

Olivette D. Graham of Beta Court Reporting, notary

public in and for the District of Columbia, when

were present on behalf of the respective parties:
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clean that we don’t reveal names of folks who
are in that status, okay?

A Okay.

Q And we may even just have you, if
it requires, maybe have you write it down on
a piece of paper and see if whether that name
is cleared or not and whether we should talk
about that person.

A Okay.

Q In preparation for today’s
deposition, have you looked at any documents
and I'm going to do a subset of documents in
particular. Have you been presented a series
of articles or broadcasts that have
highlights on them that reflects our view of
certain disclosures about Dr. Hatfill were
made in the press?

A Yes, sir. I was provided with a CD
that had a number of news articles that were
highlighted and I've reviewed all of those.

Q Very well. Have you, excepting

counsel, either present in the room or anyone
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who prepared you in advance of today’s
deposition, have you spoken to anyone else

about today’s deposition?

A Except for these two individuals,
no, sir.
Q Have you spoken to anyone else that

you know have been deposed in this case, any
other witness?

A No, sir.

Q Have you read anybody else’s
deposition transcript?

A I have not.

Q Dr. Adams, would you give me your

title now with the FBI?

A I'm director of the FBI laboratory.
Q Is that now in Quantico?
A It is.

Q Are you the director of all lab
facilities in the entirety, of the entire
lab?

A Yes, sir.

Q How long have you held that

10
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11

position?
A Since January of 2002.
Q Before that what was your

responsibility within the FBI?

A I was deputy assistant director of
the FBI laboratory.

Q Were you elevated to the chief
position there, the head position there in
January of 20027

A As an interim basis, yes, and
officially promoted in April of 2002.

Q Has all of your work at the FBI
been done in the lab?

A No, sir. 1I’'ve also been assigned
to a field office as to include Memphis,
Newark, and Washington Field Office.

Q What were your responsibilities at
the field office? Was it in a lab capacity
or was it a special agent working cases?

A It was a special agent working
cases or a supervisory special agent

directing a squad.
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know why or what Kenneth Kohl was thinking
about the information in here. I can’t
specﬁiate on what he thought when he sent
this e-mail. He doesn’t have any words in
this e-mail.

BY MR. CONNOLLY:

Q I understand that but you can’t
divine from the fact that he’s sending this
to Rick Lambert and he’s underlined certain
passages that reflect attribution to FBI or
government officials of what his concern was
here?

MR. FREEBORNE: Same objection.

THE WITNESS: That would seem to be
his intent but I don’t know that for a fact.

BY MR. CONNOLLY:

Q What would seem to be his intent?

A That he’s providing this
information to the inspector in charge of
this investigation and possibly his boss --
I'm not sure what Rolince’s title was at this

time -- that there are federal sources

25
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providing information to Brian Ross and the
AP.

Q Other than what you’ve told us
earlier about Inspector Lambert raising the
issue of leaks with Director Muller, did you
ever have any conversation with anyone else
about the leaks that were going on in the

anthrax investigation?

A No.

Q Never?

A No.

Q Did anyone ever ask you whether you

were the source of any disclosures?

A No, no one ever asked me that.

Q Let me show you what’s been marked
as Exhibit 257 and ask you to read this
briefly. Exhibit 257 apparently is an e-mail
from Kenneth Kohl to Rich Lambert and Michael
Rolince on June 11, 2003, subject,
"Amerithrax media leak - one more quote."
Have you read that?

A I have now, yes.
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Q And agailin I'd ask you the same
question I asked you previously. Isn’t this
a reflection of Mr. Kohl’s concern that
federal law enforcement officials are leaking
information from the Amerithrax investigation
to the press?

A Based upon the title of this
subject and the underlines that he makes, it
appears that that was his intent, yes, sir.

Q I'm going to just have you read the
first page of Exhibit 260 Which is an e-mail
from Ken Kohl to Van Harp, John Hess, and
Rich Lambert from Friday, January 10, 2003.

A Okay, I’'ve read it.

Q If in fact there was a federal
counter-terrorism summit in Washington, D.C.,
and I'm not asking you to confirm if there
was or not, but would that be the kind of
summit that civilians or non-law enforcement
personnel would be invited to?

A I’'m not familiar with that summit

and, therefore, it would only be speculation

27
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it help you to look at the parens afterwards
with DIVO0 after his name internally within
the FBI where that might fall?

A No, sir. Well, it tells me the
division but it doesn’t tell me who it was.
I was just trying to help myself understand
who it was intended for.

Q This is a March 30, 2004, e-mail,
subject, "more Amerithrax leaks" and you are
a recipient of this e-mail on the cc line?

A I am.

Q Now, previously you testified that
your only recollection of talking about or
communicating about leaks in the anthrax
investigation was the one instance where
Director Mueller was speaking to Inspector
Lambert and Inspector Lambert wanted to open
an investigation. Does this refresh your
recollection on any other communications
about leaks going on in the Amerithrax case?

A Well, this certainly refreshes my

memory that I probably received other

30
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information but I did not recall and still do
not recall what this e-mail was about.

Q Understand I‘'m at a bit of a
disadvantage because everything is redacted
in this e-mail but the subject line is, "more
Amerithrax leaks." Is it your testimony that
you were not aware of concerns about
Amerithrax leaks going on during the course

of your involvement in the anthrax

investigation?

A Are you asking me if that’s how I'm
testifying?

Q Yes.

A T don’t believe I've testified to

that respect. I told you that I was aware of
concerns and I base that upon my memory of
Rick Lambert bringing them up during the
weekly meetings. That’s all the recollection
I have of the concerns about leaks being
aired. I did not recall and do not recall
the e-mail that I have in my hand.

Q Why was Inspector Lambert concerned

31
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about the leaks?

MR. FREEBORNE: Objection to form.

THE WITNESS: I think any
prosecutor or investigator would be concerned
about information, especially wrong
information, being put into the press that
would damage an investigation.

BY MR. CONNOLLY:

Q How would it damage an
investigation?
A It could indicate which way the

investigation is going. It could signal to
the perpetrators what we are attempting to
accomplish, and maybe you have not even
gotten to that point yet in the
investigation. So you -- they or the person
-- the perpetrator of this crime could have

been destroying evidence, for example.

Q So these kinds of leaks harm the
investigation?
A They can, yes, sir.

Q Did they ever help? Did you get a
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view .of whether they actually ever helped the
investigation?

A I don’'t have any examples of leaks
or information being provided to the press of
helping investigations but I can imagine that
that could have happened in the past.

Q Are you aware of any leaks
regarding Dr. Hatfill in this case that were
done for a law enforcement purpose?

A No, sir.

Q You mentioned that you’re concerned
about wrong information being disclosed to
the press. Do you have a memory of seeing
any of these articles reflecting any of these
leaks that concerned you because the
information was simply wrong?

A I don’t think I was concerned about
the investigation but I was concerned to see
a lot of wrong information particularly
related to the science of the investigation
appearing in the press.

Q Why dia that cause you concern?

33
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A Well, any time you have wrong
information about the anthrax organism, for
example, and its characterization, there are
a lot of people and agencies that would be
concerned having the anthrax organism
described in such a way. And if it’s wrong
they may take actions that are inappropriate
based upon the wrong information.

Q From what they see in the press?

A Well, I think it -- I'm talking
more about the public right now than
governmental agencies that are involved in
the investigation as well, but I think it can
stir up in motions about the potential hazard
of this substance of the organism and it was
just wrong to begin with.

Q Can you point to a particular
article that it was wrong?

A A particular article, no, but just
the characterization of the anthrax organism
in the early stages of the investigation in

the press where it was stated to be
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multiple leaks in this case, including 1/9/03
article on ABCNEWS.com, we should keep this

information closely held until we can get up

there and secure the area." Do you see that?
A I do.
Q Is this also a reflection of

concerns on FBI agents about leaks coming
from the anthrax investigation being
disclosed to the press?

A It certainly does, yes.

Q Other than in the conversation
you’ve spoken to us about Inspector Lambert
talking to Director Mueller about opening an
investigation about leaks, do you have any
other recollections speaking to anyone else
associated with the anthrax investigation
that would reflect any concerns of leaks
coming from the investigation?

A I've never spoken to anyone about
the leaks that I recall. I’ve only been a
part of a group setting like the briefings

where it was mentioned. I don’t recall any

40
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other time. .

Q Do you recall when Inspector
Lambert brought the issue up with Director
Mueller what Director Mueller’s response was?

A I do not recall his response nor do
I recall what action was or was not taken in
regard to the request.

Q Does the FBI generally release
information about uncharged individuals in an
investigation to the press?

A Not to my knowledge, no.

Q Why is that?

A I think it’s obvious from an
investigative standpoint that you don’t want
that type of information being out to damage
an ongoing investigation.

Q What’s obvious about it? Tell me
how can it damage an investigation.

A Again to let an individual know
that they are under investigation may prevent
you from obtaining evidence that may be

crucial to the case later on.
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Q Let me show you what’s been marked
previously as Exhibit 15. I’'m not going to
ask you to read this entire document. I'm
going to actually point you to a particular
passage. Actually look at page 5 of 13.
Mark that and look at the very front page
here because I just want to make sure we’'re
talking about the same document. This is a
frequently asked questions that is found on
the FBI’'s website and if we go to page 5 in
the middle of the page in bold it says, "Can
I obtain detailed information about a current
FBI investigation I see in the news?" and the
answer is, "No. Such information is
protected from public disclosure, in
accordance with current law and DOJ and FBI
policy. This policy preserves the integrity
of the investigation and the privacy of
individuals involved in the investigation
prior to any public charging for violations
of the law. It also serves to protect the

rights of people not yet charged with a

42
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crime." Do you see that?
A I do.
Q Is that also consistent with your

view of why it is that information about
uncharged individuals should not be disclosed

in the course of an investigation?

A It’'s consistent.
Q As part of your training and your
experience as an FBI agent -- how long have

you been with the FBI?

A Since December of 1983.

Q Did you have any training on what
can and can not be disclosed in the course of
investigations?

A Yes.

Q What kind of training is that?

A We had legal training during our 16
weeks at Quantico, Virginia and that legal
training related to investigations and to
indictments and the whole judicial
proceedings.

Q Did every FBI special agent who

43
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went through the academy during that 16 week
period receive similar training?

A Yes.

Q Did you get a sense that the
training with regard to what could or could
not be released to the press was it a good
training?

A Frankly I remember very little of
it today.

Q Did you have a sense that the FBI
took that particular component seriously
about making sure that agents knew what could
and could not be disclosed?

MR. FREEBORNE: Objection to form.

THE WITNESS: I don’t recall that
being addressed specifically but it just
stands to reason that that would have been a
part of our curricula.

BY MR. CONNOLLY:

Q After your training at the academy
and now with your experience throughout to

the present day, have you had any more

44
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45
training or more understanding given your .
experience in terms of what can and can not

be disclosed to the press in ongoing

investigations?
A Specific training related to what
can be given to the to press -- I don’t

recall any specific training, no, sir.

Q What is your understanding just as
we sit here today about what can be disclosed
to the press in an ongoing investigation?

A Well, certainly grand jury material
cannot be. Most of my career has been within
the FBI laboratory and so I haven’t been
involved in investigations related to
individuals as much as I have the science --
assisting that investigation so --

Q But you’ve spent enough time on the
streets in criminal investigations to have
some understanding of what the rules and
guidelines were regarding relating
information on an ongoing investigation?

A Well, the -- relating any
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information to the press it was very clear to
all of us that it was not to occur outside of
the request of the local press office or the

National Press Office.

Q I've talked about releasing
information about an investigation. I’'m
going to get more specific. How about
releasing the identity of uncharged
individuals?

A Again, I don’t believe that we are
allowed or permitted to do such a thing.

Q How about disclosing information
about the investigation, investigative
techniques, and the results of those
techniques against a particular uncharged
individual?

A I think the same would apply.

Q You think it would be inappropriate
to release that kind of information?

A In most instances, ves.

Q Can you think off an instance where

it would be appropriate?

46
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a weekly basis so I know the progress that
we’'re making. I think the director
appreciates the progress that we’re making
and, therefore, no, sir, I’'ve not had anyone
that I supervise express that.

Q During the almost four years that
this investigation has been going on, have
you been following at all what’s been writteﬁ
in the press regarding the investigation?

A No, sir. I’'ve not kept up on a
routine basis with any publication, any
particular newspaper about this
investigation.

Q Were you aware of public criticism
expressed in the press about the failure
after three-and-a-half, five years of not
having a resolution in this case?

A I recall some articles which were
less than flattering in terms of the title of
that article, like, "the FBI theories
doubted" and other type of articles, yes,

sir, I'm aware of those.
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Q Did you have conversations with
anyone else within the FBI regarding public
criticism expressed to the press about the
Amerithrax investigation?

A No, sir.

Q Not any?

A Not that I recall, no, sir.

Q Does the FBI in your view pay
attention to its reputation among the public
in terms of its competency on matters?

A I think so and I think that is part
of the job of the Office of Public Affairs.

Q So is it fair to say that part of
the Office of Public Affairs responsibility
is a public relations responsibility?

A Yes, sir.

Q To put the best light on the FBI?

A I think that’s fair, ves, sir.

Q Were you aware of any debate or any
concern of members of congress about pace or
progress of the anthrax investigation or the

competency of the FBI in the investigation?
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MR. FREEBORNE: Objection to form.

THE WITNESS: Pace or progress,
yes. Competency, I’'ve never heard that
expressed by either members of Congress or
their staffers.

BY MR. CONNOLLY:

Q Let’s get to pace and progress
then. What kind of criticisms have you heard
from any members of Congress or their staff
regarding the pace and progress of the
investigation?

A It’s not so much of what I heard
from them but it was my understanding that
that is the reason why we have been asked on
a number of occasions to provide a briefing
to either staffers or the members themselves
to provide an update on the progress of the
case, because it was being relayed from them
to our Office of Congressional Affairs that,
you know, they haven’t heard anything. It
doesn’t appear that anything is being done,

that type of comment but I did not get that

52
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53
first hand.

Q Is that the basis for a number of
the briefings that you did with members of
the Senate or their staffs?

A That’s my understanding, yes, sir.

Q To allay concerns that the FBI
wasn’t doing enough in the investigation, for
example?

A Well, and also -- yes, sir. But
also it related to the fact that we were
talking actually to the victims of the crime
as well.

Q In that case that was Senator Leahy
and Daschle and their staffers?

A Yes, sir.

Q We’ve talked briefly about your
understanding of what can be disclosed
regarding an uncharged individual in an
ongoing investigation. You’ve seen a number
of leaks reflected in the articles you read
in advance of today’s deposition, correct?

A Yes.
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Q If those leaks came from FBI
officials, do you believe any FBI official
could reasonably believe it was appropriate
to disclose that kind of information you saw
reflected in those articles?

MR. FREEBORNE: Objection to form.

THE WITNESS: I mean just a blanket
statement for the most part, no, sir.

BY MR. CONNOLLY:

Q Within the FBI, whose
responsibility is it to field inquiries from
the press?

A That would be from the Office of
Public Affairs, individuals assigned to that
office or assigned to the press office of
individual divisions.

Q In the Office of Public Affairs is
the National Press Office within the Office
of Public Affairs?

A Yes, sir.

Q How often were you interviewed by

any member of the press regarding the anthrax
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have been under investigative scrutiny?

A I do not plan to tell you because
it would be inappropriate for me to release
that information.

Q And why would it be inappropriate?

A You don’t have a need to know that.

Q Is it inappropriate because to
reveal people under investigative scrutiny

would be to reveal sensitive law enforcement

information?

A Yes, sir.

Q Could it cause harm to the
investigation?

A It could.

Q Could it cause harm to those
individuals?
A Could.

Q Could it unfairly stigmatize them,
for example, in the mind of the public if
they were known as someone under
investigative scrutiny?

A I can see that as a possibility,

134
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yes.
Q Could it help the perpetrator map
the investigation, the FBI’'s investigation if
it knew who the FBI was interested in, at
least speaking to?
A Yes.

MR. CONNOLLY: Brief indulgence

here.
(Discussion off the record)
BY MR. CONNOLLY:
Q Let me ask you this. Are you

familiar with the Privacy Act at all?

A Nothing more than the term.

Q Do you recall ever having been
trained in the procedures of the Privacy Act?

A No, sir.

Q Do you have a generalized notion of
what it commands or compels?

A Not really, no, sir.

Q As part of your responsibilities in
your role in the anthrax investigation, did

you ever brief senators, congressmen or their

Adams, Dwight




10

11

12

13

14

15

16

17

18

19

20

21

22

136

staffs?

A Yes.

Q What was the purpose of briefing
senators, congressmen, or their staffs?

A In most of the instances it was the
victim -- senators or their staffers that I
was asked to provide an update as to the
science in the investigation. In a couple of
instances that I recall I was also brought in
to provide that same update to committees,
specific committees. And again, it was not
every bit of information that we had or all
the things that we had done but more of an
overarching or general information sharing
setting of where we were taking the science
and what we hoped to accomplish with it.

Q Were you responsible for briefing
senators or congressman or their staffs
limited to the scientific aspect of the
investigation?

A Yes, sir.

Q Were others to your knowledge
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briefing them on other aspects of the

investigation?
A Yes, sir.
Q Earlier you testified that

regarding the scientific aspect of the
investigation there was information that was
simply in your view too sensitive to share to
the public about the particular
characteristics of the organism sent in the
mail. Is that correct?

A In so many words, yes, sir.

Q I don’t want to mischaracterize it.
If you think I’ve mischaracterized it in any
way then, please, put your own words in it.

A No, that’s fine.

Q Did you feel like you had the same
restrictions in informing the senate,
congress, or their staff in terms of what it
is you would reveal to them about the
particular characteristics of the organism
that was sent?

A As I've already stated there was
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specific information that I did not feel
appropriate to share with either the media or
to the Hill because it was too sensitive of
information to do so. It would show too much
of where we were going and what we hoped to
accomplish. But in more broad terms I was
able to at least give them the sense that,
one, we clearly knew what we were dealing
with and how we were going to get to the
answers of who might be responsible for this.

Q Setting aside for a moment what you
would want to review to the public, to the
world. Now I want to talk about what you
would reveal to the senate, congress, oOr
their staffs. There’s information you
considered too sensitive to even to reveal to
them. Is that correct?

A Yes.

Q Why? What was your concern if you
reveal it to the senate or their staff?

A Well, personally I’'ve seen examples

of the information provided to staffers that
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ultimately wind up in the press and so
talking to the victims of the crime, the
actual senators themselves, was a little
different than talking to the staffers and I
was a little more free to be more open with
them when it was just them and no one else
present, but the staffers. I just recall
that we were restricted or told to hold back
in talking about specific individuals or
specific techniques and just give a broader
view of --

Q Who provided you those guidelines
or restrictions?

A It seems to me that during the
briefings with the director when the person
from the Office of Congressional Affairs
would say, director, senator so and so has
requested a briefing, it was the director
stating that the briefing would be fine but
we need to keep that type of information on
individuals and other things close hold and

not reveal that. I also remember that the

Adams, Dwight




10

11

12

13

14

15

16

17

18

19

20

21

22

140
director himself went -- when we actually
were before the two senators.

Q When you say the two senators you
mean Daschle and Leahy?

A Yes, sir.

Q You mentioned specific incidences
of where you were concerned that information
you provided to the staff found its way to
the press. Do you recall any specific
instances of that?

A I know there was at least one if
not more occasions in this investigation
where that seemed to have happened.

Q Did it seemed to have happened
about what you had been briefing the staff
about, i.e., scientific aspect of the case?

A I don’t recall. I don’t recall if
it was my information or the investigative
side of the information.

Q Do you recall whether anything that
you thought might have been disclosed after a

briefing by the FBI either you or anyone else
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A I think they asked what the results .

were but I am quite confident that we weren’t
willing to divulge that kind of information.

Q Because that would be law
enforcement privilege information?

A It was too specific to an
individual, yes.

Q Did you have the sense that Senator
Leahy and Daschle, in particular since they
were intended targets of this letter, were
particularly interested in the results of the
Amerithrax investigation?

A I think the answer is yes because
of the briefings that we did up there, the
briefings that we did because they asked for
them.

Q Did you have a sense that one of
the reasons for the briefing was to apply
pressure on the FBI to get some progress
here?

MR. FREEBORNE: Objection to form.

THE WITNESS: I never felt any
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pressure from the staffers or the senators.
I think once they heard the briefing they
clearly recognized what we were doing and
what were accomplishing.
BY MR. CONNOLLY:

Q Before you you have Exhibit 305.
I'm going to ask you to look on the second
page to an entry dated 6/18/02 and it reads,
"Interview: Barbara H. Rosenberg regarding
Anthrax, Senate Judiciary Staff." Now the
right hand-column, "T. Carey, D. Adams, M.
Carroll." Do you recall that meeting?

A Yes, I do.

Q T. Carey I assume is Tom Carey?

A Yes.

Q And D. Adams I assume that’s you?

A I think so, ves.

Q And M. Carroll?

A I don’'t know who that is.

Q I'm going to ask you to speculate
here, take it as speculation. Could it have

been a member of OPA or Congressional
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Affairs? .
A Yes.
Q Do you remember how this meeting

came about on June 18, 20027

A No, it was just like all the
others. I would get a call usually with very
little notice, asked to go on the Hill to
provide a briefing. This one though was a
little different in that regard.

Q In what regard?

A We weren’t being asked to provide a
briefing. We were asked by someone on the
Hill, presumably out of Leahy or Daschle’s
office, to come and listen to information
that Barbara Rosenberg wanted to provide.

Q Did you know in advance of this

meeting who Barbara Rosenberg was?

A No.
Q Had you ever met her before?
A No.

Q Who led the meeting? Was it

staffers?
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A Yes.

Q Can you tell me what happened in
that meeting in terms of the very beginning?

A Well, first of all, I don’t recall
Tom Carey being there. I recall Van Harp
being there but I could have that wrong but
that’s my recollection that Van Harp was
present, not Tom Carey.

Q I think we can stipulate that Van
Harp’s recollection is that he was there.

A Okay. I’'m sorry. You asked that
question and I --

Q Let’s start from thé beginning.
How long did this meeting last?

A I don’t recall. It was maybe an
hour.

Q How was it led? Was it led to
staffers that, look, this woman here we think
has some important information you should
hear?

A That was essentially it, yes.

Q Tell me about Barbara Hatch
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Rosenberg and her presentation?
MR. FREEBORNE: We need to take a
break and confer with the witness about this.
(Recess)
BY MR. CONNOLLY:

Q Do you recall what Ms. Rosenberg
said during the course of this meeting?

A Specifically, no. Generally she
talked about information related to an
individual that she did not name and things
that we should know about if we didn’t
already know about and some things about the
science behind the organism.

Q Did you have a sense that Ms.
Rosenberg, and I'm not going to go ask you
what she told you about the science, okay,
but did you have a sense that she was briefed
in on the organism and had a good sense of

what it was?

A No.
Q Was she misinformed?
A Yes.
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Q You could tell that immediately,

correct?
A Related to the science, yes.
Q Did she tell you who her sources of

information was?

A No.

Q Was it obvious to the investigators
in the room, although she did not mention
anybody by name, that she was referring to
Dr. Hatfill?

A I think it was obvious to me and to
Mr. Harp that she was referring to Mr.
Hatfill, yes.

Q Had she been briefed in on the
results of kind of the forensic tests

conducted on this organism?

A Not by me or anyone else in the
FBI, no.
Q Had she been briefed on the results

of any investigative findings?
A Not to my knowledge.

Q Did she tell you who her sources
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were for the information that she was to

provide to you all?

A No.
Q Did anyone ask her?
A We weren’t there to ask questions.

We were there to listen.

Q I understood from Mr. Harp’s
testimony that he asked a question or two and
was reproached by one of the staffers and
said it was inappropriate to ask Ms.
Rosenberg any questions. Do you recall thaé?

A I don’'t recall that, no.

Q Did Ms. Rosenberg refuse to name
the source of her information?

A I don‘t know if the staffers asked
her that specific question or not.

Q Did you ask her or did any other
FBI official there?

A Again, we did not ask questions.

o] Since you could tell immediately
that she was off base on at least the

scientific side of this, the scientific
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Leahy’s office to discuss her concerns about
how the FBI was handling the anthrax
investigation." Did you have a sense that
she was being critical of the FBI in it’s
handling of the anthrax investigation?

A I don‘t know -- I don’t know when
articles having her information appearing in

it occurred in relation to this incidence so

Q Let’s assume for purposes of just
this discussion that they predated this
meeting and I’'m not asking you to hold that
as firm belief but if they predated that.
Does that help you at all?

A Yeah, if in fact those articles
that had her quotes in it -- I can remember
one in particular where she said the
sequencing of the anthrax organism will not
result in any good information, something
like that. If those quotes and her
involvement occurred prior to this

congressional briefing -- bad term,
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congressional interview, whatever, then I
would have known about those prior to going
to this.

Q But did you have a sense that she
was critical of the FBI in that she was
trying to get the senate and their staff to
push the FBI in a particular direction, and I
mean assuming -- accepting her view of what
the anthrax investigation should go, in which
direction it should go?

A If those articles appeared before
this and they were critical of the FBI's
investigation, yes, I believe that she was
doing something more to provide that
information to get it in front of us.

Q In fact the criticism is the FBI
isn’t doing enough because in her view it was
Dr. Hatfill who committed this attack and if
you weren'’t vigorously investigating right
now then you’re not doing your full job. Is
that correct?

A Not in so mény words because she
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never used Dr. Hatfill’s name.

Q But asserting the word John Doe for
Dr. Hatfill, but assuming that you and Van
Harp all understood she was talking about Dr.
Hatfill, the criticism of the FBI that she
was rendering was you weren’'t doing enough
regarding Dr. Hatfill?

A That’s accurate.

Q "The FBI participants listened to
her concerns and asked only a few clarifying
questions most of which Dr. Rosenberg would
not answer citing her intention to protect
her sources." Do you recall that? I’'d asked
you earlier whether you asked any clarifying
questions and you didn’t have a memory of
that. Does this help?

A No, I don’t remember asking any
clarifying questions.

Q Does it strike you as odd that a
witness who wants to provide information to
the FBI would not tell you her sources?

A (No response)
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Q Is part of what you do when you
have witness information is try to determine
whether that person is credible and part of
whether they’re credible or not is what it
revealed?

A I don’t know what her motive was in
terms of why she would not divulge more
detail especially regarding her sources, so I

don’t know what her motive was. Whether it’s
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unusual or not, I don’'t know this person well

enough to make that judgment.

Q Forget Ms. Rosenberg. Just as a
guy who’s a street agent for a long time,
somebody comes up and tells you they have
information about a crime but I’'m not going
to tell you how I know the information or
what my sources are, doesn’t it cause you a
little bit of concern about whether that
person is a credible witness?

A Well, I think that is necessary to
vet that information through a number of

other avenues or sources so it would be
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helpful, yes, to the investigation.

Q Did Ms. Rosenberg -- I'm just
trying to refresh your recollection a little
bit. Did she ever refuse to disclose her
sources because of some suggestion that she
was acting as a journalist?

A I never got that sense, no.

Q What role did you view her as,
acting in in this meeting?

A Again, she was, I don’t know, the
head of some science federation or something
like that and so her role I assumed to be not
one of a journalist but one of a concerned
citizen that had some scientific credentials
behind her name that could provide us
information that heretofore we didn’t have
according to her.

Q You found that in fact the
information she provided at least on the
science side you didn’t find very credible?

A That’s right.

Q Did you have a sense that the
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senate staﬁﬁ found Ms. Rosenberg’s view of
the world credible, her view of the world,
her theories on the anthrax perpetrator?

A They did not give any indication to
us or to me in particular of what they
thought. I don’t recall having any
discussion with them after that, directly
after that meeting or at any other time about
her.

Q You instantly recognized the fact
that Ms. Rosenberg was misinformed in terms
of the organism itself which is frankly the
key forensic component of the entire case.
Would you agree with that statement that the
key forensic component of the case is what
the organism is?

A That’s one, one item of a number of
different items.

Q Did you have any discussions with
the staff either during the meeting or
immediately afterwards or any time afterwards

that she just got it wrong? She just doesn’t

165

Adams, Dwight




10

11

12

13

14

15

16

17

18

19

20

21

22

quite get it what we’re dealing with here in
terms of this organism?

A No, I don’t recall that happening.

Q With respect to what the staff
thought and I understand you can’t get into
what the staff was thinking about Ms.
Rosenberg but I want to ask you this. Did
have the impression that the staff had you
meet with Ms. Rosenberg because, look, she
got some important information and after she
conveys that what are you going to do, guys,
about this information?

A Could you rephrase the question?

Q Yes, poorly worded question. Did
you have the sense that after Ms. Rosenberg
provided whatever information she did to both
the staff and you that the staff expected you
to follow up on the information, to take some
action in regard to it?

A I think that was understood if in
fact there was something undone.

Q Undone? I’'m sorry.
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A Undone. In other .words if she
provided some information that we hadn’t
thought about before or we didn’t know about,
then yeah, I mean that’s just obvious that
they would and we would expect to follow up
on that. But I don’t believe that was ever
conveyed verbally or in writing that they
expected us to do something as a result of
this interview.

Q But was it understood implicitly?
I mean you got the senators who are
potentially victims here and the staff that
said you want to listen to this important
information from this scientist. Wasn’t the
implicit message for you all is that we
should at least do something here?

MR. FREERORNE: Objection to form.
THE WITNESS: I think the implicit

message was they wanted to make sure we knew
all she knew and that’s why they brought us

together. Other than that I don’'t --
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BY MR. CONNOLLY: .

Q But you don’'t recall any follow up
conversation with them saying, hey, does she
have something here or have yvou thought .about
this?

A I do not recall any follow up
conversations with the staffers.

0 The reason I ask this is because
this is June 18, 2002, this occurs. A week
later the FBI does a search of Dr. Hatfill’s
apartment. Do you remember that?

A No.

Q Do you have any participation in
the search?

A Personally, no. Members of my
division were involved in the search. I know
that we searched but connecting the two
events I think is inappropriate.

Q Why?

MR. FREEBORNE: Again, without

divulging any law enforcement information.
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BY MR. CONNOLLY: .
Q I'm not asking you to.

MR. FREEBORNE: His response may
require that.

THE WITNESS: I think you’re asking
because of maybe a juxtaposition of the
interview and the search within a few days of
each other. You’'re asking me are those
connected and I'm saying you can’t
necessarily connect those two events just
because they were within days of each other.

BY MR. CONNOLLY:

Q Did you understand the search on

June 25th to be a consensual search?

A I don’'t know.

Q You don’t know?

A No.

Q Do you recall that the search was

publicized, i.e., broadcast?
A I remember seeing that on the news,

yes.

Q Did that cause you any concern?
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chemists have tried to determine the origin .
of water used to grow the bacteria, while
scientists at the Army’s Dugway Proving
Ground in Utah spent months trying to
reproduce the powder to understand how it was
made. Each experiment has begn carried out
with careful legal advice, because the
results may some day be presented in court,
the scientist said." Do you believe you are
the source of those disclosures?

A I believe I'm the source of part of
that, part of those two sentences.

Q Would you parse that out in which
you believe you are the source of
disclosures?

A The origin of water and the careful
legal advice, not anything related to Army
Dugway Proving Ground in Utah.

Q When he attributes all of this to
the scientist, he’s attributes this entire
paragraph to the scientist?

A Yeah, it looks that way.
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Q Has he melded other sources
together here?

A Again, to the best of my
recollection and my recollection is much
better here than it has been on any other
statement because this was most recent. To
the best of my recollection I didn’t talk
about Dugway Proving Ground at all in that
interview, but I did talk about the water and
not the specifics about how we’re identifying
the water source and I did talk about the
validation. I don’t think he uses that word
but it has to do with validation of the
studies to be presented ultimately in court.

MR. CONNOLLY: Let me have that
back. I’'m going to compare this with another
article, just another brief indulgence.

(Discussion off the record)

BY MR. CONNOLLY:

Q I'm going to show you what’s been
previously marked as Exhibit 307 and again,

Dr. Adams, much of this document is redacted
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and I'm not given the redactions. I’m not
going to expect you to be able to use this
document to refresh your recollection on
specifics but I just want to go over this
with you. Do you have any idea who wrote the
notes that are reflected in this Exhibit 30772

A No, I'm sorry. I don't.

Q I'm going to show yvou just to
compare it against the previous Exhibit 305,
if you go to July 1, 2002, on Exhibit 305
you’ll see an entry for a briefing where it
suggests that you were present, you and Mr.
Carey.

A Well, the Exhibit 305 doesn’t show
Mr. Carey being present. It just shows me
but in my recollection I was never there
alone briefing members of the Hill.

Q Let’s take a look at Exhibit 307.
It’'s someone’s unknown handwriting. It’s a
briefing sheet done on the left-had side. Do
you know what that reference is to?

A Say that again.
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Q On the left-hand side in the margin
it says, "briefing sheet done." Do you know
what that is in reference to?

A No, I did.

Q Participants Beryl Howell? Do you

know who that is?

A Yes.
Q Who is Beryl Howell?
A She was formerly Senator Leahy'’s

maybe chief of staff.

Q On the right-hand side it says,

"Dr. Adams and SC Tom Carey." Do you see
that?

A Yes.

Q And then the margins on the
left-hand side, the next down it says, "Carey
- consent searches of Hatfill’s residence and
shed, 6/25." Do you see that?

A Yes.

Q This is a July 1, 2002, briefing
and so it’'s approximately a week after the

consent searches of Hatfill’s residence and
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shed. Do you recall Mr. Carey or yourself
providing information to Ms. Howell about the
searches and what was found in the searches?

A No.

Q I can represent to you, I think
counsel will stipulate that the reason these
notes are redacted is they’ve been
represented to us that it’'s law enforcement
privileged information that we can’t see
which suggests to me that the information in
here is law enforcement privileged
information that was provided to Ms. Howell.
Do you dispute that law enforcement
privileged information was provided to Ms.
Howell in this briefing?

MR. FREEBORNE: Objection to form.
THE WITNESS: I don’t know.
BY MR. CONNOLLY:

Q Previously you testified that it
was some care not to provide information that
was law enforcement privileged to the senate

staffers, correct?
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A To the best of my knowledge that’s
what we all tried to do, yes.

Q Do you know with respect to this
specific -~ it says, consent search of
Hatfill’s residence. It would suggest to me,
and I'm going to ask you if you agree, that
this conversation that occurs and redacted is
about those searches?

A That'’s certainly a possibility,
ves.

Q Would you also agree that this
redacted version either legitimately is
redacted law enforcement privileged which
suggests law enforcement privileged was
talked about or it’s an inappropriate
redaction because no law enforcement
privilege is there. I mean that’s the kind
of the polaroid screen, isn’‘t it?

MR. FREEBORNE: Objection to form.
THE WITNESS: Yes.
BY MR. CONNOLLY:

Q I'm going to show you what’s been
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marked as Exhibit 308. 1It’s listed as a
"Congressional Contact Record, briefing,
subject, Amerithrax investigation,
participants, Dr. Adams and SC Carey." This
is the same date I think as the one we’ve
just previously showed you.

A Yes.

0 I just want to go to the very
bottom there it says, "Follow Up Action: -SC
Carey pointed out that the FBI never

precluded looking at international origin of

anthrax." Do you see that?
A Yes.
Q Do you have any recollection of Mr.

Carey or anyone else making sure the staffers
understood that the FBI hadn’t explicitly
limited their pool of candidates who could
have been involved in this domestic source?
A Yeah, I recall that being a topic
of discussion on occasion, yes.
Q Again, I'm just pointing out the

rest of this about what happened in the
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And look, as I read this your name
is not on this document so I'm not suggesting
to you that you’ve seen this document. I
just wanted to know if you were aware of
these kinds of inquiries coming in from
senate staffers following up on briefings
that you or any other member of the FBI had
done?

A No.

Q Do you see the questions that are
asked here? How many search warrants were
executed? When did Hatfill’s name first
surface? How many times he’s been
interviewed? When was Hatfill polygraphed,
so forth? Is that the kind of information
that you would thought appropriate to answer
to senate staffers, to provide them the
correct answers to their questions?

A No.

Q Why not?

A Well again, it relates to a

specific individual and I was under the
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impression all along that we were to avoid
that kind of detail.

Q Let me show you what’s been marked
as 314 previously and again I'm not
suggesting that you’ve seen this document
before but it strikes me as a follow-up to
Judiciary Amerithrax briefing. If you look
at the questions of the previous exhibit that
were requested these seem to be the answers
but many of the answers were redacted for law
enforcement privilege which suggest that the
FBI in fact answered the questions from the
senate staffers. Does that cause you any
concern?

A Well, I don’t know for a fact that
these answers got back to the senate staffers
but it doesn’t appear that the answers were
provided here.

Q Fair enough. And if they were
further provided to the senate staffers would
that cause you concern?

A It’s inappropriate, yeah.
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Q I'm going to show you what’s been
previously marked as 116A and this is a
Washington Post article from March 30, 2004.
You’ve seen this document because it’s one of
the documents that you’'ve reviewed in advance
of today’s deposition. I only want you to
refer to the second page which is a
highlighted section of this article. Again,
it’s a March 30, 2004, Washington Post
article. Since it’s short I'm going to read
it.

"Investigators have narrowed the
likely source to a short list of 1labs,
including Fort Detrick, the Dugway Proving
Ground in Utah and Louisiana State
University, according to law enforcement
sources who spoke on the condition that they
not be named, citing government rules." Were
you the source of that information?

A No.

Q Excepting that I do not want in

your answer whether this is true or not,
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMEIA

STEVEN g. EATFILL, :
Plaintiff,
v. i No. 03-01793 (RBW)
JOHN ASHCROFT et al., '
Defendants. :
________________________________ x

Washington, D.C.

Friday, December 9, 2005

Deposition of
JOHN ASHCROFT

a witness, called for examination by counsel for
Plaintiff, pursuant to notice and agreement of
counsel, beginning at approximately 9:38 a.m., at
the law offices of Harris Wiltshire & Grannis,
1200 18th Street, NW., Washington, D.C., before

Mark Mahoney of Beta Court Reporting, notary

public in and for the District of Columbia, when

were present on behalf of the respective parties:
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ability to be involved in law enforcement, so
I--1was the attorney general. I don’t
want to argue about what the job is, but I
don’t want to say it’s not -- it’s not like
the attorney general of the state, which I’'ve
been, where you get elected and you are the
final authority on what’s done and said in
that responsibility.

Q When you took the office of the
attorney general, did you swear to uphold the

laws and the Constitution of the United

States?

A I took an oath of office, yes, I
did.

Q Was it your obligation not only to

enforce the laws, but to follow them?

A I believe so.

Q Did the laws of the United States
apply also to your conduct?

A Yes.

Q Is the Federal Bureau of

Investigation a component of the Department
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of Justice?

A Yes, it is.

Q As the attorney general, did you
have ultimate responsibility for the Federal
Bureau of Investigation?

A I had responsibilities related to
the Federal Bureau of Investigation. It’s
configured a little differently than many of
the departments of government are. The
individual who directs the department is
appointed by the president and appointed for
a term of years, as opposed to other aspects
of the department.

Q Did -- was Director Mueller the
director of the FBI during your tenure?

A For part of the time when I was
attorney general, he was the director of the
FBI.

Q Did he report to you?

A Yes, he did.

Q Now, as to one specific law, the

Privacy Act, as the attorney general, did you
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have ultimate responsibility for the
enforcement of the Privacy Act?

A I don’t know.

Q Do you know if there was a criminal
violation of the Privacy Act, what
organization would prosecute those offenses?

A I don’t know.

Q General Asheroft, were you -- did
you become aware of the horrific attacks --
the anthrax attacks that occurred in the fall
of 20012

A I became aware of the anthrax

attacks, ves.

Q How did you become aware?
A I don’t remember.
Q Did you ever get briefings on the

FBI’'s investigation that it named Amerithrax,
which is the investigation into the anthrax
attacks?

A I was briefed on anthrax
investigations, but I don’t remember the name

"Amerithrax," so I -- if you want to restate
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it --

Q Absolutely.

A To say, did I get briefed on the
anthrax investigations, the answer is yes.

Q The anthrax attacks that we’re
talking about were mailings that occurred in
the fall of 2001. And some of those letters
went to -- apparently were designed to go to
Senators Leahy and Daschle, and others went
to media organizations. That’s what I'm
talking about, the fall anthrax attacks. I
understood that the FBI called its
investigation "Amerithrax," so I was going to

use that for shorthand, but --

A You can use that, it’s okay with
me.

Q Okay.

A I just -- I never -- I don’t

believe I ever used it, and so --
Q If I were to use that term today,
just as a shorthand --

A It wouldn’t bother me. Just so you
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know that it’s not something that’s part of
my vocabulary.

Q Very well. Did you receive
briefings on the FBI’s anthrax investigation?

A I was given information from time
to time about the investigation.

Q How often would you be briefed on
the investigation?

A I think it might be appropriate for
me to explain something that’1ll help you
understand how I got this information.

Q Absolutely.

A After 9/11, we would meet regularly
in advance of briefing the president on
terrorism issues, and the briefing to the
president was virtually every working days,
and it lasted for about three-and-a-half
years. And we would -- on issues that
related to terrorism -- begin the day about
7:30 in the morning with briefings, and then
we would go to the -- either the Oval Office

or the Situation Room, depending on whether
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the president -- and then we would be
involved with the president.

I think -- my recollection is that
I would get some information on all
terrorism, issues, including anthrax, which
was considered a part of the milieu, and I
think I was otherwise -- I received other
reports from time to time on anthrax.

Q Who would typically brief you on
the anthrax investigation?

A I don’t know if it’s fair to say
that someone would typically do it. I think
there would be various people in the room who
would provide information in morning
briefings and --

Q Did the briefings include FBI
agents or officials?

A Yeah.

Q And would they share with you
whatever progress was being made in the
anthrax investigation?

A That -- from time to time, they
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provided information about the anthrax
investigation. I don’t want to indicate to
you that every morning there was an anthrax
briefing. But from time to time, anthrax --
it’s my recollection that anthrax would come
up in that setting, but I can’t say to you
that I remember any specific morning.

Q Do you recall ever being briefed by
FBI agents about particular investigative
techniques that were going on in the
investigation? And just -- I'm not asking
what those techniques were, but just whether
particular investigative techniques were

being conducted.

A I don’t know what you mean by that.
Q Well, were you ever briefed on
matters such as what -- the next thing we're

going to do is search someone’s home or get a
search warrant or ask for polygraph for
certain people -- investigative techniques
that the agents were doing and conducting --

A Or had done.
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Q -- or had done.

A Yes, yes.

Q Was the anthrax investigation a
high priority to the Department of Justice?

A Yes.

Q Was it very high?

A It was a matter of significant
concermn.
Q Did Director Mueller ever

personally brief you on the anthrax
investigation?

A I don't know. I don’t know whether
he was doing the talking or someone else
might have been doing the talking.

Q Was he ever in the room while you

were being briefed by whomever regarding the

A I believe so.

Q Did you ever, rather than -- did
you ever reach out and ask to be briefed
specifically about the anthrax attacks

investigation?
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A I think so.

Q Do you recall about how many times?
A No.

Q When you were briefed on the

anthrax investigation, were you ever provided
documents, FBI documents, during the course
of the briefings?

A I don’t think so, but I can’t be
sure.

Q Were you made intimately aware of
the progress of the investigation, what was
going on, during the course of the briefings?

A I was briefed, and I really don't
understand what it means to be "intimately
aware."

Q Well, let’s take it from the

highest level. General Ashcroft -- I’'m now
speaking as an FBI official -- we’re making
progress, we’re working hard -- kind of a

generalized brief, as opposed to specific
briefs about, this is the next investigative

step we’re taking, we’ve done such- and-such,
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we’ve done such-and-such, and now we’re
moving to this. Sp, more specific intimate
details about what was going on.

A I think there were specific
details. I don’t know what it means to be
"intimate, " and there’s no way for me to know
whether there were details about which I
didn’'t get briefed. I know what was said to
me, but whether they were all the details --
and by "intimate," whether you mean that
everything -- I was told what they had done
--I can remember that -- on occasions, but I
can’t say that I know everything that they
had done.

Q During the course of the -- your
tenure as the attorney general, were you made
aware of the fact that leaks of investigative
activity were being disclosed to the press?

A I was made aware of the fact that
there was information in the press which I
didn’t believe belonged in the press.

Q Was that because it was harmful to
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the investigation?

A I just thought that lots of things
that were in the press were not necessary to
be in the press.

Q How were you made aware of it?

A I don’t know.

Q Well, did you yourself have an
occasion to look in The Washington Post or
New York Times and see articles that
reflected disclosures about investigative
activity that you said, whoa, you know, why
is that in there? Or were you being briefed
by people on this?

A I'm not sure that the either/or you
posed is the way things could happen. I
mean, it was -- I think it was virtually
inescapable to be in the culture at certain
periods of time without being aware that
there were things being reported. And I have
to say that when things are being reported
that I learn about -- or I learned about, I

no longer do this -- in a setting that’s a
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law enforcement- sensitive setting, it
creates -- you know, it raises questions.

Q And what kind of gquestions does it
raise?

A Just why would that be reported
when I’'m treating it as law
enforcement—sensitivg, and it’s been reported
to me as being sensitive, and yet, it’s in
the newspapers.

Q Was Director Mueller aware of the
leaks? Did you ever have a discussion?

A I can’'t -- I would -- whether he
was aware -- I believe he was aware of them,
and I think I was aware of them. You’ll have
to ask him.

Q Did you ever have a discussion with
him?

A I think T did.

Q And to the extent you remember,
give me a sense of what that discussion was.

A I think, you know, what’s going on.

What’s -- why would these -- why would this
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information be in the newspaper if it’s law
enforcement-sensitive, you know, and the --
there are obviously potential ways that this
information could get into the newspaper --
some of it, or all of it, I’'m not sure what
specifically you’re talking about that might
appear in the newspaper absent a leak. If a
person in the public had observed something
happening and announced it, that’s not a
leak, but obviously, there seemed to be a lot
of the information, so I asked questions
about the information, saying, how is it that
you have information like this that I
consider to be law enforcement-sensitive
that’s in the public arena.

Q And did you remember what Director
Mueller’s said in response to that?

A I don’t.

Q All right.

A I expressed my concern. The
director was a person who was responsive to

me when I expressed my concerns and to the
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extent that there would be.responsibility for
any of this information, if that’s what you
-- if it is a leak, he understood that I
would not want leaking to occur.

Q And did you have a concern that
some of these disclosures may have been
coming from federal law enforcement
investigators?

A I think the answer to that is yes,
that it may have been coming from federal law
enforcement investigators.

Q And more specifically, did you have
a concern it was coming from FBI officials or
agents?

A I had a concern that it may. Your
first question included "may," your second
one didn’t.

Q You reviewed articles in advance of
today’s deposition session, and I'm going to
talk to you a little bit more specifically
about them later, but just generally, having

reviewed the articles in advance, including
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the highlighted sections, did you conclude
that some of the sensitive law enforcement
investigation -- excuse me, sensitive law
enforcement information that was being
disclosed to press involved Dr. Hatfill?

A Would you restate that again?

Q Yes. We're talking about sensitive
law enforcement information that finds its
way into the press. And having reviewed the
articles in advance of today’s deposition,
can you see where sensitive law
enforcement-sensitive information regarding
Dr. Hatfill specifically was disclosed in
the press.

A The same information, the same
facts that -- yes, that were -- I considered
to be sensitive information appeared in the
press.

Q And that was information, in some
instances, in large measure, about Dr.
Hatfill, correct?

A In some cases.

28
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Q Were you made aware that other law
enforcement officials and agents were
expressing concern that the leaks were coming
from within?

MS. SHAPIRO: Objection to form.

BY MR. CONNOLLY:

Q From within DOJ or FBI.
A Was I aware? I don’'t remember.
Q Do you know who Ken Cole is?

A Can’t say right now.

Q Were you ever made aware that Ken
Cole was the Assistant United States Attorney
who was in charge of -- out of the D.C. U.S.
Attorney’'s Offices in charge of -- lead

prosecutor on the anthrax investigation?

A I don’t remember.
Q Do you remember -- you had a
conversation with -- you related to us --

with Director Mueller about the leaks. Did
you have one conversation with Director
Mueller, or did you have multiple

conversations with Director Mueller about the
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leaks?
A I don’'t remember.
Q Did you have conversations with

anyone on your staff or anyone within DOJ
about -- éxpressing your concerns about the
leaks?

A I don’t remember specific
conversations. You know, it’s very likely
that if I had a conversation with Mueller,
there were DOJ people there, and --

Q Did you direct Director Mueller to
do anything regarding the leaks?

A I don’t have a specific
recollection of a specific direction, but T
think there was a very clear indication from
me of my displeasure and that if there were
leaks, that I would want them remediated and
addressed.

Q Did you expect that Director
Mueller would take any activity to try to get
to the bottom of this to determine whether,

in fact, leaks were coming from within the
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FBI?
A Yes.
Q Was that your clear directive?
A I think it was clearly understood

by the director, but I can’t exactly testify
as to what his clear understanding was.

Q Did you ever discuss with him any
method or process to get to the bottom of
where these leaks were coming from?

A I don’t remember.

Q Do you recall ever speaking to him
about if we need to polygraph people to get
to the bottom of this, then let’s do it?

A I don’'t remember.

Q Is that something that you would
remember if you’d done it?

MS. SHAPIRO: Objection to form.

THE WITNESS: I -- not
automatically. As a matter of fact, I don’t
think so. Mueller and I met every --
virtually every day, as I’'ve indicated

previously.
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BY MR. CONNOLLY:

Q How concerning were the leaks to
you?

A Well, first of all, the information
-- you refer to them as leaks, and they may
well have been leaks, but they may -- the
appearance -- so the appearance of
information which I considered to be law
enforcement-sensitive, that’s what I mean,
and if -- well, when you use the word
"leaks, " that’s kind of what I'm thinking.
And it’s a matter of serious concern.

Q Did you ever discuss with Director
Mueller whether anyone should be punished if
they were found to have been the source of

any leaks?

A I don’t remember any specific
discussion.
Q Did you have any discussion with

anyone about whether anyone should be
punished if they were the source of any of

these leaks?
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appropriate. Is that right?

A You’ll have to restate that. First
of all, you made it as a statement, not as a
question, and secondly, when -- so you -- go
ahead.

Q Is it your view that in a typical

case, it’s inappropriate to release
information regarding investigative activity
and information about an uncharged

individual? 1In a typical case.

A There are times when it is
inappropriate.
Q And there are times where it’s

appropriate, in your view, is that right?
A That’'s correct.
Q And the times when it’s appropriate

are whenv?

MS. SHAPIRO: Objection, asked and
answered. You can answer.

THE WITNESS: I refer you to the
answer to the question that I gave previously

about when it was appropriate.
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BY MR. CONNOLLY: >
Q When the public has a need to know
that there is investigative activity going on
and when matters have already been made
public, is that right?
MS. SHAPIRO: Objection,
mischaracterizes his answer.
BY MR. CONNOLLY:
Q Well, that’s why I’'m asking you to
say it yourself.
A Well, I said it myself earlier, and
I think -- I said when the public -- should I
have him read back my answer?
MS. SHAPIRO: You can restate the
question, or you can have it read back.
THE WITNESS: Yeah, please read
back what I said when I answered the
question.
(The reporter read the record as
requested.)
BY MR. CONNOLLY:

Q So Attorney General Ashcroft, can
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you give me the situation where it’s .
appropriate to release information regarding
uncharged individuals who are caught up in an
investigation?

A Where there is -- and I want to
refer to my previous answer here. And it’s
hard for me -- this memorized -- I didn’t
come to do this, but I’'d just as soon not
give you conflicting answers. And it is
where there is a substantial information that
the public is already aware of and where it
is -- there is a need, by virtue of the
circumstances, to assure the public that the
department and the law enforcement
authorities have recognized this -- the
nature of the law enforcement need and are
giving it the kind of attention it deserves.

Q Do you think that the American
public was under the impression that the FBI
and DOJ was not vigorously investigating the
anthrax investigation?

A I don’t know.

Ashcroft, John




10

11

12

13

14

15

16

17

18

19

20

21

22

Q So in terms of -- in regards to the
information regarding the anthrax
investigation, the justification in terms of
assuring the public that appropriate
investigative techniques are being done, that
justification doesn’t exist.

A I didn’t say that.

Q All right, but you don’t know
whether the American public had any concerns
about whether there was vigorous
investigative activity regarding the anthrax
investigation.

A Maybe I misunderstood your previous
question. What was the previous gquestion
where I said I --

Q Were you ever under the impression
that American public believed that the FBI
and DOJ were not vigorously investigating the
anthrax investigation?

A I don’t know.

Q As to those circumstances where

it’s inappropriate to release information
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regarding someone -- an uncharged individual
in a criminal investigation, is one of the
reasons that it’s inappropriate to do so is
because it could unfairly stigmatize that
person?

A Would you say that again, please?

Q All right, I'm reading the FBI's
Web site, and the answer to why the FBI says
they typically don’t release information is
because it "preserves the integrity of the
investigation." Do you agree that the reason\
that information regarding ongoing
investigations of uncharged individuals, that
information is not typically released -- is
it because it preserves the integrity of the
investigation?

A Yes, I believe that.

Q And it’s also true that refusing to
release information about uncharged
individuals protects the privacy rights of
those individuals?

A It can protect certain rights of
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the individuals. -
Q Can releasing information about an
uncharged individual have a stigmatizing

effect on that individual?

A It depends on the circumstances.

Q Are there circumstances where it
can’t?

A I would --

MS. SHAPIRO: Objection to form,
hypothetical. You can answer.
THE WITNESS: I would think there
might be circumstances where it might.
BY MR. CONNOLLY:
Q Can it be harmful to the
investigation?
MS. SHAPIRO: Same objection, form.
You can go ahead and answer.
THE WITNESS: It might.
BY MR. CONNOLLY:
Q Did you ever have discussions with
people you supervised, either at DOJ or FBI,

about whether the anthrax investigation was
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important matters involving DOJ?

A Would‘you like to mean what you
mean by "get a handle on"?

Q Yes. I mean, do they review
articles that are being published regarding
matters that are of interest to the
Department of Justice?

A I think they do.

Q And is that -- and when I say "get
a handle," that’s a bad phrase -- is that
with an effort to get a sense, generally, of
what the press is publishing about matters of
serious interest to the Department of
Justice?

A I think their intention is that the
department be accurately represented.

Q All right. And is it accurate
representation -- is it also a public
relations role in making sure that the
department’s viewpoint on matters is
adequately represented in the press?

A I think it’s that they be

44
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accurately presented.

Q Were you ever briefed by anyone in
the Office of Public Affairs regarding the
press on the anthrax investigation?

A I don’t remember.

Q Don’t remember at all.

A No.

Q Could vou have, but you simply
don’t recall it?

A It’s possible.

Q Were you ever made aware of the
debate within Congress about the
institutional competence of the FBI to do
terror cases, to investigate terror cases?

A Would you want to rephrase that?
This is on the floor of the Senate or the
House or -- what do you mean here?

Q Just criticism generally. That’d
be -- were you ever made aware --

A Where the people criticized the
FBI?

Q In terms of --
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A Its conduct of terrorism cases?

~

Q Yes.

A Yes, yes.

Q And how were you made aware of
that?

A I don’t know.

Q Any Senators or Congressmen ever

bring that to your attention?

A I can’t remember Congressmen coming
up and saying, the FBI isn’t capable of
investigating terror. I just have a general
awareness that there were discussions about
the FBI doing investigations, et cetera.

Q Were you aware of any concern the
FBI had that they may lose their charter to
conduct -- to be the lead investigative
agency for domestic terrorism or terrorism in
general?

A I don’'t recall.

Q As the attorney general, did you
have an understanding or familiarity with the

regulations about what could be disclosed to
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the public regarding ongoing investigations?

A I understood that there were tﬁings
that should be said and things that shouldn’t
be said.

Q What did you understood should not
be said?

A We tried generally, when we were
speaking about cases that had been indicted,
to stay within the terms of the indictment.

Q Would you explain that to me in
terms of what "within the terms of the
indictment" means?

A Not to go outside the indictment.

Q Not to -- how about with the
express opinions as to someone’s guilt?

A We generally would not comment on
evidence, other than to -- at least these
were my efforts to stay within what the
prosecutors were charging and what was in the
indictment -- was considered to be
appropriate for us to -- that had already

made public in the courts and to stay in that
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Q And why is that? What animated
that?

A Tt was the rule of the department,
and we think it was in the interest of
justice and the interest of law enforcement
to maintain the integrity of the
investigation.

Q So that goes to information that
the department would like to keep closely
held, is that correct?

A I think it’s -- law
enforcement-sensitive information is included
in that category.

Q Now, how about -- did any of the
concerns about what should not be revealed,
were they animated in any way about the
possible private rights of individuals who
are caught up in investigations?

A I think you made reference to page
5 of 13, where the FBI, at some point -- I
don’t know when this Web site appeared or how

-—- but I think it expresses the intention not

Ashcroft, John




10

11

12

13

14

15

16

17

18

19

20

21

22

50
to, in any way, infringe the rights of
individuals.

Q Now, I’m not specifically referring
to the Web site now, I’'m referring to your
specific understanding of what animates what
should not be disclosed when you were the
attorney general. Did concern for the
possible unfair stigmatization of an
individual weigh in at all in the decision of
what should or should not be disclosed?

A Yes.

Q Did concern for the privacy rights
of that individual weigh in at all as to what
should or should not be disclosed?

A I think it’s fair to say that we
had concern for the rights of individuals.

Q Were you -- did you believe that
DOJ and FBI officials understood what the
regulations permitted and did not permit as
to disclosures of information about uncharged
individuals?

A Would you please --
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MS. SHAPIRO: Objection to form.
BY MR. CONNOLLY:
Q Was it your understanding that
people under your charge understood what was
appropriate to disclose and not to disclose
regarding uncharged individuals?

A Did I understand that they

understood --
Q Yes.
A I think I believed that individuals

understood that.

Q Do you believe that any DOJ or FBI
official believed -- could believe that it
would be appropriate to disclose the kind of
information that you saw in the highlighted
articles in advance of today’s deposition?

MS. SHAPIRO: Objection to form.
THE WITNESS: It depends on the
information.
BY MR. CONNOLLY:
Q Information regarding investigative

techniques regarding Dr. Hatfill.
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respect.
BY MR. CONNOLLY:

Q What if he had said nothing about
what was found in his apartment?

A Then I think it’s a different
question.

Q Would it have been inappropriate
then to release details?

A It may have been. It depends on --
you know, some of these things go back to the
kind of -- I'm not a judge -- the kind of
test that I talked about earlier, when you
measure the extent of their involvement and
where they are in the fact situation.

Q Skip to another specific example:
Whether or not bloodhounds were used in the
investigation against Dr. Hatfill -- would it
have been appropriate for federal law
enforcement official to disclose that
bloodhounds had altered on Dr. Hatfill?

MS. SHAPIRO: Objection to form.

THE WITNESS: It depends.
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BY MR. CONNOLLY:

Q In what circumstances would it be
appropriate to do so?

A I've given examples of what is
appropriate. If he had said so in advance
and confirmed what he had said if it had -~
you know, I can’t give you all the kinds of
times when hypothetically, things might be

appropriate or not appropriate.

Q I’'ve gone through some disclosures
with you just -- that actually happened in
the Hatfill matter in terms of -- the

disclosure I just spoke about with polygraphs
and bloodhounds --

A Disclosures by whom?

Q Well, that’s what I‘'m going to ask
you. Do you know who made those disclosures?

A No.

Q Is there any -- you’ve spoken
earlier about concerns that were raised about
disclosures made in the press regarding the

anthrax investigation. Is there any
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.information that you can remember that was

disclosed in the press that gave you
particular concern?

A There was a lot of information
disclosed in the press that I had real
reservations and concern about, and it was
information in the press, and I didn’t know
how it got there. And I think I made clear
earlier my significant displeasure in its
being there. And I think I indicated to you
that I expressed that displeasure.

Q Did the rules regarding what’s
inappropriate to disclose to the press -- do
they apply whether federal officials believe
that the subject of that disclosure -- in
this case, Dr. Hatfill -- is innocent or
guilty of offense?

MS. SHAPIRO: Objection to form.

THE WITNESS: I think the -- I gave
what I considered to be some of the
circumstances, and I didn’t make reference to

innocence or guilt in the circumstances.
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~ BY MR. CONNOLLY:

Q So that’s an irrelevant factor
about whether matters should be or should not
be disclosed?

A I don’t think it’s the controlling
-- determining factor. I think it’s the -- I
think the factors that I mentioned are the
important things.

Q Should -- under your view, should a
federal law enforcement official consider
whether he believes someone might be guilty
of an offense to weigh in his decision about
whether information should be disclosed or
not disclosed about that individual?

MS. SHAPIRO: Objection to form.
You can answer.

THE WITNESS: I don’'t think so.
Let me say this -- wait a second -- if a
person absolutely knows a person to be
innocent, I think that éught to -- that would
certainly weigh very heavily, so I think

that’s -- they may want to reconsider
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Q And typically --

A He was a prosecutor more than an
investigator, was he not?

Q That'’s probably a fair
characterization, vyes.

A All right.

Q In your daily briefings, what time
would they start?

A I’'m not sure. They were between --
around 7:30, I think is what I said earlier.
And I'm not exactly sure. And sometimes they
would vary because they were all key from
when the president would be briefed, and you
backed it up.

Q Fair enough. And I'm not trying to
hold you to hard numbers here, I'm just
trying to get a general sense. How long
would they typically last, the daily
briefing?

A Maybe a half hour, 45 minutes.
That’s the amount of time allotted. You come

to the end of what -- of your information,
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the briefing’s over. And-I should say that
-- I hope I didn’'t misstate when I said that
following 9/11 -- you know, for the first
couple of months after 9/11, I lived in the
department. I mean, at the FBI basically. I
didn’t go back across the street; I stayed
there the entirety of every day.

Q As to Mr. Reynolds, did you find
him to be an honorable man?

A To my knowledge, he’s an honorable
man, yes.

Q And a truthful person?

A To my knowledge. I don’t know of
times I've --

Q General Ashcroft, do you recall a
lawsuit filed against the Department of
Justice by an organization called the Center
for National Security Studies?

A No.

Q Do you recall a lawsuit filed after
9/11, when there was a number of detainees

that were kind of swept up in investigative
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activity, and that civil rights organization
wanted to learn the identity of the
detainees?

A First of all, we didn’'t Jjust sweep
up people, .and so I -- I’'m not going to
answer that question unless you’d like to
rephrase it.

Q Okay, I'm going to rephrase it for
you. Post-9/11, was there a number of
investigative -- a lot of that investigative
activity regarding what happened on 9/117?

A After 9/11, there was a lot of

investigation.
Q And were one of the avenues
investigative techniques used was to -- the

application for material witness warrants for
persons who might have information regarding
the 9/11 situation?

A One of the avenues --

Q One of the avenues the Department
of Justice used to try to facilitate

information was to use material witness
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