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          UNITED STATES DISTRICT COURT
          SOUTHERN DISTRICT OF FLORIDA
  CASE NUMBER: 9:03-cv-81110-CIV-HURLEY/HOPKINS

MAUREEN STEVENS, as     )
Personal Representative )
of the Estate of        )
ROBERT STEVENS,         )
Deceased, and on behalf )
of MAUREEN STEVENS,     )
Individually, NICHOLAS  )
STEVENS, HEIDI HOGAN,   )
and CASEY STEVENS,      )
Survivors,              ) VIDEOTAPED
                        ) DEPOSITION OF
      Plaintiffs,       ) JERRY BRUCE ELLIOTT
                        )
      vs.               )
                        )
UNITED STATES OF        )
AMERICA,                )
                        )
      Defendant.        )
------------------------)

                   CONFIDENTIAL
       SUBJECT TO PROTECTIVE ORDER 3 AND 4

               THE VIDEOTAPED DEPOSITION OF
JERRY BRUCE ELLIOTT, taken before Chris A.
Quinlin, Certified Shorthand Reporter and Notary
Public of the State of Iowa, commencing at
10:07 a.m., October 6, 2010, at 111 East Third
Street, Mezzanine Conference Room, Davenport,
Iowa.

   Reported by:  Chris A. Quinlin, C.S.R.



800-898-7373
All Florida Reporting, Inc.

2 (Pages 2 to 5)

Page 2

1              A P P E A R A N C E S
2 Plaintiffs by:

               RICHARD D. SCHULER
3                Attorney at Law

               SCHULER, HALVORSON, WEISSER
4                Barristers Building

               1615 Forum Place
5                Fourth Floor

               West Palm Beach, FL 33401
6                
7 Defendant by:

               LEON B. TARANTO
8                ADAM M. DINNELL

               Attorneys at Law
9                United States Department of Justice

               Civil Division Torts Branch
10                P.O. Box 340 Ben Franklin Station

               Washington, DC 20044
11                
12                COLONEL HERB FORD

               U.S. Army Legal Advisor
13                Office of The Inspector General

               2511 Jefferson Davis Hwy #12600
14                ATTN:  SAIG-ZXL

               Arlington, VA 22202
15                
16                CAPTAIN ERIK CLAUDIO

               U.S. Army Litigation Division
17                901 North Stuart Street

               Arlington, VA 22203
18                
19                SARAH A. JIROUSEK-WINT

               (via telephone)
20                Assistant General Counsel

               Office of the General Counsel
21                Federal Bureau of Investigation

               935 Pennsylvania Avenue NW
22                Suite PA400

               Washington, DC 20535
23                (
24 Videographer:  TANA HURT
25

Page 3

1                   I N D E X
2 Examination by:         Page
3 Mr. Schuler             5
4 Mr. Taranto             163
5
6 Plaintiffs' Exhibit     Marked
7 1                       25
8 2                       25
9 2A                      136

10 3                       39
11 4                       61
12 5                       62
13 6                       97
14 7                       109
15 8                       137
16 9                       153
17
18
19
20
21
22
23
24
25

Page 4

110:06:35             P R O C E E D I N G S
210:06:35                THE VIDEOGRAPHER:  This is the
310:06:46 videotaped deposition of Jerry Bruce Elliott
410:06:48 taken by the plaintiff in the matter of Stevens
510:06:51 versus the United States of America filed in the
610:06:55 United States District Court, Southern District
710:06:56 of Florida.
810:06:58                This deposition is being held in
910:07:00 Davenport, Iowa.  Today's date is October 6th,

1010:07:04 2010.  We are on the record at 10:07 a.m.
1110:07:08                Would Counsel please introduce
1210:07:09 yourself, after which the court reporter will
1310:07:11 swear in the witness.
1410:07:12                MR. SCHULER:  Richard Schuler for
1510:07:14 the Stevens family and the estate of Robert
1610:07:16 Stevens.
1710:07:16                MR. TARANTO:  Leon Taranto,
1810:07:19 attorney with the Department of Justice, Civil
1910:07:22 Division, representing the United States,
2010:07:24 with -- also with Adam Dinnell -- Dinnell, trial
2110:07:28 attorney for the Department of Justice.
2210:07:30                And other representatives here --
2310:07:32 other government counsel present include Captain
2410:07:39 Erik Claudio from the tort branch of the Army
2510:07:41 Litigation Division and Colonel Fred K. Ford,
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110:07:45 legal advisor for the Department of The Army
210:07:48 Inspector General.
310:07:51                Also -- Also participating -- or
410:07:53 also appearing, rather, by -- through telephone
510:07:58 hookup is FBI Assistant General Counsel Sarah
6 Jirousek -- Jirousek-Wint.
7              JERRY BRUCE ELLIOTT,
8 called as a witness, having been first duly
9 sworn, testified as follows:

10               DIRECT EXAMINATION
1110:08:16 BY MR. SCHULER:
1210:08:16     Q.   Could you state your name, please?
1310:08:17                MR. TARANTO:  All right.
1410:08:18     A.   My full name is Jerry Bruce Elliott.
1510:08:20     Q.   And where do --
1610:08:22                MR. TARANTO:  Mr. Schuler, I'm
1710:08:23 sorry to interrupt, but before we go on, just --
1810:08:25 just to clarify two points, all objections are
1910:08:30 reserved except as to form.
2010:08:32                MR. SCHULER:  Stipulated.
2110:08:33                MR. TARANTO:  All right.  And
2210:08:35 we -- through e-mail communications we have an
2310:08:39 agreement in place that Mr. Elliott's deposition
2410:08:42 testimony will be treated as subject to
2510:08:45 Protective Orders 3 and 4.

(b)(6)

(b)(6)

(b)(6)

(b)(6)

(b)(6)
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110:08:48                MR. SCHULER:  So stipulated.
210:08:49                MR. TARANTO:  Great.  Thank you.
310:08:49 And I apologize for cutting you short.
410:08:52                MR. SCHULER:  No problem.
510:08:53     Q.   Mr. Elliott, would you tell me your
610:08:55 address, please?
710:08:56     A.   My address is   And
810:09:02 that's Bettendorf, B-E-T-T-E-N-D-O-R-F, Iowa.
910:09:11 52722 is the ZIP.

1010:09:13     Q.   Mr. Elliott, we introduced one another,
1110:09:17 I know, off the record.  My name is Richard
1210:09:20 Schuler.  I represent Maureen Stevens, who is
1310:09:22 the personal representative of the estate of
1410:09:24 Robert Stevens, deceased, and her family in this
1510:09:26 case.
1610:09:27                And I'm going to be asking you
1710:09:28 some questions over the course of the next
1810:09:31 couple of hours about primarily an inspection
1910:09:34 that you had done at one point in time.  If any
2010:09:37 of my questions are unclear, will you let me
2110:09:40 know so I can rephrase them, please?
2210:09:41     A.   Yes.
2310:09:41     Q.   And can we assume that if you answer my
2410:09:44 questions that you understood them?
2510:09:44     A.   If I answer your question, that means I

Page 7

110:09:47 understood the question.
210:09:48     Q.   Okay.
310:09:48     A.   If I don't understand the question,
410:09:50 I'll ask you to clarify.
510:09:51     Q.   Very good.
610:09:53                Let me ask you this, Mr. Elliott.
710:09:58 I know -- As just a preliminary question, are
810:10:00 you -- did you know Robert Stevens or the
910:10:03 situation involving his death?

1010:10:04     A.   I did not know Robert Stevens.
1110:10:08     Q.   Okay.  And did you hear about the
1210:10:11 situation involving his death or know how he
1310:10:13 died?
1410:10:14     A.   I did read about it -- did read about
1510:10:20 his death.
1610:10:21     Q.   Okay.  And so you're aware of the fact
1710:10:23 that he died from anthrax exposure from reading
1810:10:26 the paper, I guess, and hearing news accounts of
1910:10:29 it?
2010:10:29     A.   It was the news accounts and reading
2110:10:30 the newspapers that I became aware of it.
2210:10:32     Q.   Okay.  All right.  Mr. Elliott, let me
2310:10:36 just ask you some background questions
2410:10:38 preliminarily.
2510:10:38                Can you tell me a little bit
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110:10:40 about your educational background, where you
210:10:43 went to school starting from high school up till
310:10:45 the time that you entered the military?
410:10:47     A.   Educational background, I went to high
510:10:53 school in Tyler, Texas.  From there --
610:10:56     Q.   In what -- what -- if you'd give us the
710:10:58 years of graduation from the various
810:11:00 institutions --
910:11:00     A.   Okay.

1010:11:01     Q.   -- that would help.
1110:11:02     A.   1972.
1210:11:04                I graduated from Trinity
1310:11:07 University in San Antonio with a BA.  That would
1410:11:12 have been 1978.
1510:11:17                And from there entered the
1610:11:18 military and then went through various military
1710:11:25 schools and programs and through the military's
1810:11:27 educational program.
1910:11:29     Q.   And what -- what branch of the military
2010:11:31 did you enter?
2110:11:31     A.   I originally entered as an infantry
2210:11:35 officer, but --
2310:11:39     Q.   And then can you kind of give me a
2410:11:41 progression -- your progression through the
2510:11:42 military?  Did you originally enter through
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110:11:44 officer training school or --

210:11:45     A.   No.

310:11:45     Q.   -- did you start out enlisted and then

410:11:47 become an officer?

510:11:48     A.   I had joined the ROTC program while I

610:11:53 was in college, and I received a -- what's known

710:11:58 as a regular Army commission through ROTC.  So I

810:12:03 entered active duty, was branched, assigned to

910:12:08 infantry, and then later would transfer out of

1010:12:13 infantry into the Ordnance Corps.

1110:12:19     Q.   And did you remain, then, in the

1210:12:21 Ordnance Corps --

1310:12:22     A.   For --

1410:12:22     Q.   -- for the rest of your career?

1510:12:24     A.   That is correct.

1610:12:24     Q.   And I know that -- from being in the

1710:12:28 military myself that you have a designation

1810:12:31 of -- of an MOS or military occupational

1910:12:34 specialty.  Did you have a change in that,

2010:12:35 or -- or how did you -- what was your military

2110:12:38 occupational specialty?

2210:12:41     A.   Well, I had skill identifiers within

2310:12:43 the ordnance branch.

2410:12:45     Q.   Okay.  And --

2510:12:46     A.   And --

(b)(6)
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110:12:47     Q.   Go ahead and you can -- you can explain
210:12:48 that, please.
310:12:49     A.   I was an ordnance officer, was my
410:12:52 primary branch.  So I was an ordnance officer in
510:12:55 general terms, tied to maintenance and
610:13:01 logistics, largely.
710:13:03                From there the additional skill
810:13:06 identifiers that I obtained were as an EOD
910:13:11 officer, explosive ordnance disposal.  I also

1010:13:15 had the additional skill identifier of special
1110:13:19 weapons officer for both chemical and nuke.  And
1210:13:27 I also -- I'm almost certain I picked up a skill
1310:13:32 identifier as an inspector general.
1410:13:38                Now, I need to clarify something
1510:13:41 that may have been unintentional, but when I
1610:13:45 became an IG, I had to take off the ordnance
1710:13:51 branch, and you put on The Inspector General
1810:13:57 insignia.
1910:13:59                So as a member of that program, I
2010:14:02 went through the schooling necessary.  That was
2110:14:06 a nominative assignment.  I went through the
2210:14:09 training.  And at that time the Army had the
2310:14:11 only training program for inspector generals.
2410:14:15 That was at Fort Belvoir.  I completed that
2510:14:18 training and swore an oath at that time that --
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110:14:27 of my duties and responsibilities as an IG.
210:14:32                And in a sense, you don't wear --
310:14:35 you're not assigned to the ordnance branch.
410:14:38 Anyone that's an IG takes off their branch
510:14:44 affiliation and wears the IG branch --
610:14:44     Q.   Okay.
710:14:48     A.   -- insignia.
810:14:49     Q.   All right.  And --
910:14:52     A.   And then once I completed my three

1010:14:55 years within The Inspector General, I then took
1110:14:58 the IG insignia off and then was designated, in
1210:15:04 a sense, back to the Ordnance Corps until my
1310:15:07 retirement.
1410:15:07     Q.   Okay.  And --
1510:15:08     A.   And I didn't mean to mislead you.
1610:15:10     Q.   No.  No.  That's -- That's fine.
1710:15:11 That's -- That's perfectly understandable.
1810:15:12                What -- What was the year of your
1910:15:15 retirement, Mr. Elliott?
2010:15:16     A.   Three years ago.  2007.
2110:15:18     Q.   Okay.  So you were in the military, you
2210:15:21 said, from 30 --
2310:15:22     A.   29-plus years.
2410:15:23     Q.   So we're going back to --
2510:15:25     A.   '78.
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110:15:26     Q.   -- 1978.
210:15:27                Okay.  Okay.  Now, for the
310:15:33 uninitiated, including myself, can you explain
410:15:36 to us a little bit about -- and you touched on
510:15:39 it a little bit, but what The Inspector
610:15:41 General's Division of the -- the military does?
710:15:45 What -- What is their role within the military
810:15:47 operation?
910:15:48     A.   The Inspector General has a number of

1010:15:51 different divisions.  They have an
1110:15:54 investigations division.  They have an
1210:15:57 assistance division.  They -- They have a --
1310:16:03 investigations -- Let me just write these down.
1410:16:06     Q.   Okay.
1510:16:12     A.   They have an assistance, they have an
1610:16:18 inspections division, they have a technical
1710:16:22 inspections division.  There is a support,
1810:16:36 administrative element of The Inspector General,
1910:16:39 but that's largely relegated to organic support
2010:16:44 within the agency, like administrative and
2110:16:47 things like that that support the agency.  That
2210:16:52 would be like headquarters personnel.
2310:16:56                And you also have a -- I believe
2410:17:01 it's OPS/Intel or intelligence division.  I
2510:17:11 didn't act -- interact with them too much.  They
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110:17:13 were there -- And that might not be the correct
210:17:19 term.  They were a small division within the IG.
310:17:24 I didn't interact with them, so -- And they had
410:17:30 a special focus or charter within their division
510:17:34 of what they did.
610:17:35     Q.   Now, were you, yourself, in a
710:17:38 particular one of these divisions, or did you --
810:17:40 were you in several over the time that you were
910:17:44 with The Inspector General?

1010:17:46     A.   No.  I was only within the tech
1110:17:50 inspections directorate or division.  And I was
1210:17:52 the chief of that.
1310:17:53     Q.   Okay.  And you -- you gave us a
1410:18:01 progression of -- of your career through the
1510:18:03 military, but what year did you actually go and
1610:18:06 put on the insignia of The Inspector General?
1710:18:09 At what point in time did you do that?
1810:18:12     A.   That was July of 2001.
1910:18:16     Q.   So your last six years or so were spent
2010:18:20 with The Inspector General?
2110:18:22     A.   No.  I was only with The Inspector
2210:18:24 General's Office in that role and with the IG
2310:18:28 from July of 2001 until July of 2004.
2410:18:34     Q.   And then in July of 2004 what part of
2510:18:43 the military did you go to?
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110:18:44     A.   I -- I had been selected for brigade
210:18:47 command right after arriving at the IG.  And
310:18:54 upon completing my time there, I left
410:18:57 immediately to go to my next assignment.  And
510:19:01 that was my final assignment in the Army.  I
610:19:03 retired out of command.
710:19:05     Q.   Okay.  And when you say "brigade
810:19:08 command," where were you physically located for
910:19:11 that portion of your service?

1010:19:12     A.   Rock Island Arsenal.
1110:19:15     Q.   Okay.
1210:19:16     A.   I was the arsenal commander.
1310:19:18     Q.   Okay.  All right.  Now, prior to July
1410:19:27 of '01 I think is when you said you went and --
1510:19:32 with The Inspector General's Division.  And
1610:19:37 you -- I think you touched on it a little bit.
1710:19:40     A.   Well, let me --
1810:19:40     Q.   Go ahead.
1910:19:41     A.   If I could clarify.
2010:19:42     Q.   Sure.
2110:19:42     A.   It was The Inspector General Agency.
2210:19:45     Q.   Agency.
2310:19:45     A.   Agency.
2410:19:46     Q.   Okay.
2510:19:46     A.   I was within a division of the agency.
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110:19:49     Q.   Gotcha.

210:19:52                Okay.  Prior to July of '01, when

310:19:57 you went into that -- into the agency, had you

410:20:00 had any specialty training in connection with

510:20:06 bacterial or microorganism-type warfare?

610:20:09     A.   No.

710:20:10     Q.   After you got into The Inspector

810:20:16 General's Agency and -- and were working there,

910:20:20 had you had any specialty training in that area?

1010:20:22     A.   No.

1110:20:23     Q.   Now, you said you retired, I believe,

1210:20:32 in -- in '04; is that correct?

1310:20:34     A.   No, sir.

1410:20:34     Q.   I'm sorry.  '07.

1510:20:39     A.   Yes, sir.

1610:20:40     Q.   Is that correct?  And --

1710:20:43     A.   Thirty -- 31 October, 2007.

1810:20:47     Q.   Okay.  And what is your -- what have

1910:20:50 you done since as far as your working career is

2010:20:51 concerned?

2110:20:52     A.   I now am an employee for the United

2210:20:57 States Army, and I work for the Army Sustainment

2310:21:03 Command and the Joint Munitions Command.

2410:21:05     Q.   Okay.  Do you still work at the Rock

2510:21:08 Island Arsenal?
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110:21:08     A.   They are tenant activities at Rock
210:21:12 Island Arsenal.  So geographically, physically I
310:21:14 do work on the Rock Island Arsenal.
410:21:16     Q.   Okay.  All right.  Mr. Elliott, let me
510:21:21 go back to the -- your beginning of your tour in
610:21:28 The Inspector General Agency in July of '01.
710:21:34                Prior to your assignment to do
810:21:37 the inspection in connection with -- I believe
910:21:42 it was General Keane that sent the directive,

1010:21:47 the Vice Chief -- Chief of Staff.  Can you tell
1110:21:49 me, between November of '01 and July of '01,
1210:21:54 when you joined The Inspector General Agency,
1310:21:57 had you done any other inspections in that --
1410:22:00 that time period?
1510:22:02     A.   Okay.  Your question, as I understand
1610:22:05 it, is between the time I arrived in July, that
1710:22:08 summer of 2001 --
1810:22:10     Q.   Right.
1910:22:10     A.   -- and that period of time between
2010:22:13 November, when you're saying I was directed to
2110:22:18 go and do the lab inspections --
2210:22:20     Q.   Right.
2310:22:21     A.   -- did I do any -- or perform any other
2410:22:24 inspections?
2510:22:24     Q.   Correct.  And that would be a
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110:22:26 four-month period, approximately.
210:22:27     A.   Yes, I did.
310:22:28     Q.   Okay.  And had you done any other
410:22:32 inspections involving labs containing biological
510:22:38 organisms that were being researched?
610:22:41     A.   No.
710:22:41     Q.   Okay.  What type of inspections?  You
810:22:45 don't have to tell me the location or anything,
910:22:47 but what types of inspections in that four

1010:22:49 months had you participated in?
1110:22:50     A.   I had participated in technical
1210:22:58 inspections for chemical surety inspections and
1310:23:04 nuclear surety inspections.
1410:23:07     Q.   Okay.  And now I'm going to ask you
1510:23:10 about the inspection that you were involved in
1610:23:17 with USAMRIID and two other laboratories.
1710:23:20                And let me ask you as a
1810:23:22 preliminary question -- and I -- I don't know if
1910:23:23 you have a copy of the report, but I brought one
2010:23:25 for you to -- I know it's been -- been quite a
2110:23:27 few years, so you can resort to --
2210:23:30     A.   I -- I did bring documents to
2310:23:32 reference.
2410:23:33     Q.   Okay.  All right.  Let me ask you as a
2510:23:36 predicate question, how did you -- or how were
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110:23:40 you selected, if you know, to be the team leader

210:23:43 for the inspection at USAMRIID and the two other

310:23:47 installations?

410:23:48     A.   The type of inspection The Inspector

510:23:59 General felt that was best suited that my

610:24:05 directorate do this inspection because the

710:24:08 methodology and the things that we looked at --

810:24:13 We also did look at labs.  So we did inspect

910:24:17 labs for chemical surety.

1010:24:21                We do have labs in the Army that

1110:24:24 work with chemical agents, that those

1210:24:30 individuals working with those agents are

1310:24:31 required to be part of the chemical surety

1410:24:34 program.

1510:24:34     Q.   Okay.

1610:24:35     A.   And so it was decided that my

1710:24:40 directorate, my office, and the people that

1810:24:44 comprised my directorate are -- were best suited

1910:24:48 for this type of inspection.

2010:24:49     Q.   And that would have been the inspection

2110:24:53 division, subcategory technical inspection?

2210:24:55     A.   Technical inspections is a

2310:24:58 standalone -- At the time of my -- my tour of

2410:25:04 duty there, and I believe it has remained so

2510:25:08 today, is a standalone directorate within the
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110:25:11 agency.
210:25:11     Q.   Okay.  So there is a -- the -- the
310:25:14 technical inspection division, if you will, was
410:25:19 deemed to be the most appropriate for this type
510:25:21 of assignment?
610:25:21     A.   Yes.
710:25:22     Q.   Okay.  And you were the head of that
810:25:26 division at the time?
910:25:27     A.   Yes.

1010:25:27     Q.   Okay.  Let me -- And you probably have
1110:25:32 a copy of it, but let me show you what has been
1210:25:34 produced to us.
1310:25:36                MR. SCHULER:  And this is, Leon,
1410:25:39 the government's Bates numbers, if I can read
1510:25:43 them correctly, 010041 to 010088.
1610:25:58     Q.   And let me show you this, Mr. Elliott.
1710:26:01 Just if you'll glance through that.  And my --
1810:26:03 my preliminary question to you is -- And you
1910:26:05 can -- if you've got a copy of it yourself, you
2010:26:08 can look at the copy that you brought, but does
2110:26:11 that appear to be a copy of the inspection
2210:26:13 report that we're discussing here?
2310:26:16     A.   Yes.  Yes, it does.
2410:26:21     Q.   Okay.
2510:26:22     A.   And if I could just -- I'm going to use
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110:26:25 the copy I've got --
210:26:25     Q.   Sure.
310:26:26     A.   -- which is --
410:26:28     Q.   Probably better than the one I have.
510:26:39                And let me ask you, the -- the
610:26:40 copy you're looking at, is that also Bates
710:26:43 stamped and --
810:26:44     A.   It's --
910:26:44     Q.   -- are we talking about something that

1010:26:46 has --
1110:26:47     A.   My understanding is that you also
1210:26:49 received a copy of this report.
1310:26:52     Q.   Okay.  Let me take a look at this.
1410:26:54     A.   I -- I believe what you received
1510:26:57 initially was not the entire report.
1610:27:08                MR. TARANTO:  If you'd like,
1710:27:09 Mr. Schuler, I can briefly tell you which
1810:27:12 documents were produced to you when.
1910:27:14                MR. SCHULER:  Sure.
2010:27:14                MR. TARANTO:  If that's helpful.
2110:27:15                MR. SCHULER:  Go ahead.
2210:27:16                MR. TARANTO:  The one that was
2310:27:20 ARMY02-010041 --
2410:27:25                MR. SCHULER:  Right.
2510:27:26                MR. TARANTO:  -- was produced to
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110:27:28 you on March 17th of this year.
210:27:32                MR. SCHULER:  Okay.
310:27:33                MR. TARANTO:  I -- And then
410:27:37 within the past, I think, week and a half,
510:27:40 something like that, another document was -- was
610:27:44 produced to you which is a 31 PDF.  And it's the
710:27:50 one that you're looking at.  I don't have the
810:27:52 Bates number here on it.  It's probably on your
910:27:55 copy.  It's got the insignia of Army Inspector

1010:27:59 General, and it's entitled "Special Inspection
1110:28:01 of U.S. Army Biological Defense Program."
1210:28:05                MR. DINNELL:  Bates numbers
1310:28:06 ARMY02-11078 through ARMY02-11108.
1410:28:16                MR. SCHULER:  Okay.
1510:28:17                MR. TARANTO:  There's -- There's
1610:28:18 a third document that was produced to you on the
1710:28:19 same day.  You'll notice in the second document
1810:28:22 there's a table of contents.  It refers to two
1910:28:26 appendices, Appendix A and B.
2010:28:29                MR. SCHULER:  Right.
2110:28:30                MR. TARANTO:  They aren't
2210:28:30 attached to the document.  They exist as a
2310:28:32 separate document that was also produced to you
2410:28:35 at the same time.  And that Bates stamp starts
2510:28:38 ARMY02-011109.
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110:28:45                MR. SCHULER:  Okay.  The first
210:28:47 document that -- I'm going to have him identify
310:28:51 both.
410:28:51                MR. TARANTO:  All right.
510:28:51                MR. SCHULER:  The first document
610:28:52 that you produced to me was produced -- well,
710:28:57 there's no date on it here, but you said it was
810:29:00 produced, what, in April?
910:29:03                MR. TARANTO:  March 17th is the

1010:29:04 production date we have on it.
1110:29:06                MR. SCHULER:  Okay.
1210:29:07                MR. TARANTO:  And -- And the two
1310:29:08 documents, by the way, overlap, because there's
1410:29:11 a Chapter II on -- on findings and
1510:29:16 recommendations, et cetera, that's in the -- the
1610:29:19 document produced -- the 21-page document
1710:29:22 produced on March 17.  And that same chapter
1810:29:26 appears in -- in full in the -- the document --
1910:29:29 the 31-page document that was produced more
2010:29:31 recently.
2110:29:32                MR. SCHULER:  Okay.  This 31-page
2210:29:34 document is the one I'm holding in my hand here,
2310:29:36 the ARMY-011078 being the first page; right?
2410:29:45                MR. TARANTO:  Pardon?  Yes.  Yes.
2510:29:47                MR. SCHULER:  Okay.  And when was
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110:29:47 that produced?
210:29:49                MR. TARANTO:  I -- I can tell you
310:29:51 exactly on -- by looking at a cover letter,
410:29:55 but -- but it's within, I think, the -- sometime
510:30:03 in the past ten days, I think.  I can give you
610:30:06 an exact date, but I -- I don't mean to -- to
710:30:10 stop you.  If you just want to --
810:30:13                MR. SCHULER:  Well, I'll -- I'll
910:30:13 integrate questions regarding both, but --

1010:30:16                MR. TARANTO:  All right.  Right.
1110:30:16                MR. SCHULER:  -- producing a
1210:30:17 document within the last ten days --
1310:30:17                MR. TARANTO:  Well --
1410:30:19                MR. SCHULER:  I think we've got
1510:30:20 70,000 pages of documents.
1610:30:22                MR. TARANTO:  Right.  Right.  And
1710:30:23 it's a letter dated September -- September 28th.
1810:30:26 And we advise you in the letter we -- that we
1910:30:28 had just gotten that particular document the day
2010:30:31 before.
2110:30:34                MR. SCHULER:  The day before
2210:30:35 September 28th?
2310:30:36                MR. TARANTO:  Yes.
2410:30:36                MR. SCHULER:  So -- So you -- you
2510:30:37 got it September 27th?
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110:30:38                MR. TARANTO:  Right.
210:30:39                MR. SCHULER:  Okay.  All right.
310:30:41     Q.   Well, I'm -- I'm caught a little bit
410:30:43 shorthanded here, but we'll -- we'll go through
510:30:46 both of these documents, Mr. Elliott.  Okay?
610:30:48                And let's -- in order to do this
710:30:50 properly, what we'll do is we'll mark the one I
810:30:55 showed you, which is this one here -- And you
910:30:59 have a copy of that; correct?

1010:31:00     A.   Yes.
1110:31:00     Q.   Okay.  We'll mark that as --
1210:31:02     A.   And then -- And then do you have a copy
1310:31:05 physically with you of what I --
1410:31:07     Q.   I do not.  I do not.
1510:31:08     A.   Okay.
1610:31:09     Q.   So I can --
1710:31:10     A.   I will need another copy of that.
1810:31:11     Q.   You know, we can take some -- we can
1910:31:12 take some time to --
2010:31:13     A.   No.  You -- You keep that.  I'll get
2110:31:16 another copy.
2210:31:16     Q.   All right.  We'll mark this first
2310:31:18 document, the one that's -- it has a memorandum
2410:31:22 cover, it says, "ARMY02-010041," as Plaintiffs'
2510:31:30 1 that you identified.
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110:31:30                (Plaintiffs' Exhibit 1 was marked

210:31:33          for identification.)

310:31:33     A.   And that's dated on the memorandum

410:31:37 7 November, 2001; correct?

510:31:40     Q.   Correct.  Correct.

610:31:41     A.   Okay.

710:31:41     Q.   Okay.  And then we'll mark the one that

810:31:48 was produced a few days ago and dated

910:31:52 January 23rd, 2002, Bates stamp number

1010:32:01 ARMY02-011078 to ARMY02-011108 -- we'll mark

1110:32:10 that as Plaintiffs' 2.

1210:32:10                (Plaintiffs' Exhibit 2 was marked

1310:32:10          for identification.)

1410:32:15     Q.   And I intend, because we'll have a lot

1510:32:18 of documents -- and this has nothing to do with

1610:32:20 you, Mr. Elliott, but I intend to just go

1710:32:23 sequentially in marking exhibits from deposition

1810:32:25 to deposition so we can keep track of all of

1910:32:29 the -- the paperwork here.

2010:32:31                Let me start with this one, then,

2110:32:34 that was produced last March and -- and which I

2210:32:40 do have a copy with me here.  And you have a

2310:32:42 copy of that in front of you, Plaintiffs' 1?

2410:32:45     A.   Yes, sir.

2510:32:45     Q.   Okay.  This indicates that you were
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110:32:51 directed to do an inspection of -- of three
210:32:55 facilities; correct?
310:32:56     A.   Yes, sir.
410:32:57     Q.   And was it General Keane that initiated
510:33:01 the memorandum to authorize this inspection?
610:33:05     A.   Yes, sir.
710:33:05     Q.   And when did you first find out that
810:33:12 you would be -- you would be involved in the
910:33:14 inspection of USAMRIID and the two other

1010:33:16 facilities?
1110:33:16     A.   When then The Inspector General of the
1210:33:21 Army, General Ackerman, informed me.
1310:33:27     Q.   Okay.  And that would have been what,
1410:33:28 shortly before November 7th?
1510:33:29     A.   Yes, sir.
1610:33:30     Q.   Of 2001; correct?
1710:33:33     A.   Yes, sir.
1810:33:34     Q.   Okay.  Had you ever been to USAMRIID
1910:33:38 before?
2010:33:38     A.   No, sir.
2110:33:39     Q.   And physically where were you stationed
2210:33:45 on November 7th of 2001?
2310:33:47     A.   Physically I was stationed in what's
2410:33:53 called -- commonly referred to as Crystal City.
2510:33:57 It's -- It's near Reagan National Airport.  Very
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110:34:03 close to the Pentagon.
210:34:04     Q.   Okay.  And in this page 010041 it
310:34:15 indicates that the Vice Chief of Staff has
410:34:20 directed you to conduct a special inspection of
510:34:22 Army installations storing anthrax; correct?
610:34:25     A.   That's correct.
710:34:25     Q.   Do you know why there was a focus on
810:34:29 anthrax as opposed to other bioorganisms?
910:34:34     A.   Do I know why?

1010:34:38     Q.   Yes.
1110:34:39     A.   Yes.
1210:34:40     Q.   And what was the -- what was the reason
1310:34:43 for the focus on anthrax at this point in time?
1410:34:45     A.   The reason being was because of the
1510:34:50 public's awareness of the letters that had been
1610:34:56 sent out to different agencies or individuals
1710:35:03 that contained anthrax.
1810:35:06     Q.   And it indicates on this page of
1910:35:13 Plaintiffs' 1 that the inspection would take
2010:35:17 place on November 13th and 14th of 2001; is that
2110:35:22 right?  I'm referring to paragraph 2.
2210:35:25     A.   I don't recall those dates being
2310:35:30 specified.  You're -- You're going to General
2410:35:35 Keane's 5 November --
2510:35:37     Q.   No.  No.  No.  I'm sorry.
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110:35:39     A.   Oh, okay.
210:35:39     Q.   I'm looking at the --
310:35:41     A.   All right.
410:35:41     Q.   -- the covering memorandum.
510:35:41     A.   All right.
610:35:42     Q.   Paragraph 2.
710:35:43     A.   All right.  Okay.  "For planning
810:35:50 information, this special inspection of your
910:35:56 organization will be conducted during the

1010:35:58 periods of 13-14" -- Okay.  That is correct,
1110:36:00 because this was our memorandum for the
1210:36:02 commander at the United States Army Medical
1310:36:05 Research Institute for Infectious Diseases.  And
1410:36:12 that acronym is USAMRIID.
1510:36:15     Q.   Okay.  I'll be asking you about a
1610:36:20 number of the acronyms that are not familiar to
1710:36:23 me, needless to say.
1810:36:25                But are those the days,
1910:36:29 November 13th and 14th, that you were --
2010:36:31 actually visited -- physically visited USAMRIID?
2110:36:34     A.   I -- I believe they are.
2210:36:38     Q.   And below that it indicates that you
2310:36:43 were the team chief for the inspection team;
2410:36:46 correct?
2510:36:46     A.   That is correct.
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110:36:47     Q.   And the other members of your team --

210:36:52 and if I mispronounce any of these, let me know,

310:36:54 but Lieutenant Colonel Pasquale?

410:36:58     A.   Pasquale.

510:36:59     Q.   Pasquale.  Okay.

610:37:01                And what was his role at the

710:37:04 time?  Was he in IG under you?

810:37:07     A.   He was in IG assigned to me, and I was

910:37:13 his supervisor.  And he -- his basic branch was

1010:37:19 chemical biological command -- he was an NBC or

1110:37:24 a chemical officer.

1210:37:25     Q.   Okay.  All right.  Is -- Lieutenant

1310:37:30 Colonel Pasquale, is he still with the military?

1410:37:32     A.   No.

1510:37:32     Q.   Okay.  Do you know where he is located

1610:37:35 now?

1710:37:35     A.   It would be a guess.  I believe he is

1810:37:40 in Maryland, around the Aberdeen area.

1910:37:43     Q.   Okay.  And then a Major Michael Warren.

2010:37:48 He was another member of the team; correct?

2110:37:50     A.   Yes.

2210:37:50     Q.   What was his background, briefly?

2310:37:52     A.   He was also the same background as

2410:37:57 Colonel Pasquale.

2510:38:00     Q.   Is he still with the military, Major
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110:38:03 Warren?
210:38:03     A.   No.  He retired as a lieutenant
310:38:06 colonel.  And I believe he is also in the
410:38:08 Maryland area, around Aberdeen.
510:38:11     Q.   And it looks like Master Sergeant
610:38:14 Sheila Johnson; is that correct?
710:38:16     A.   Yes.  She was a senior noncommissioned
810:38:19 officer assigned to us.
910:38:23     Q.   And is she still with the military?

1010:38:25     A.   No.  She has also retired since.
1110:38:30     Q.   And what does she -- where is she now,
1210:38:32 if you know?
1310:38:34     A.   It's my understanding that she works in
1410:38:38 Kentucky at the Blue Grass Army Depot.  She's
1510:38:45 part of the Chem Demil Program and responsible
1610:38:49 for the area physical security.  And that's
1710:38:54 where she's employed.
1810:38:55     Q.   All right.  And then Colonel Paul
1910:38:58 Smith, what was his background?
2010:39:02     A.   His occupation -- He was with the
2110:39:06 surgeon general, so he was not assigned to our
2210:39:08 office, but he was a part of this team, and he
2310:39:13 was sworn in as an IG for that period of time.
2410:39:17                And there are roles and
2510:39:19 responsibilities that come along with being
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110:39:22 sworn in as an IG for the purposes of this
210:39:26 inspection.  And his background was in medical
310:39:34 and industrial hygiene and bio.
410:39:37     Q.   Okay.
510:39:39     A.   Now, he is unfortunately deceased.
610:39:45     Q.   Colonel Smith is?
710:39:46     A.   Yes.
810:39:47     Q.   Okay.  All right.  And over on the next
910:39:50 page there are two additional names.  Edward

1010:39:57 McManus.  He apparently appears to be a civilian
1110:40:00 employee; is that correct?
1210:40:01     A.   That's correct.
1310:40:02     Q.   And what was his role?
1410:40:04     A.   His role was in property
1510:40:10 accountability.
1610:40:13     Q.   And then Douglas Maddox, he was also a
1710:40:18 civilian employee?
1810:40:18     A.   Yes.
1910:40:19     Q.   And what was his role?
2010:40:20     A.   The same.  They are the same career
2110:40:23 field, and they are subject matter experts in
2210:40:26 the area of property and commodity
2310:40:30 accountability procedures.
2410:40:31     Q.   Do you know where either one of these
2510:40:38 gentlemen are now?
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110:40:38     A.   Mr. McManus still works within The

210:40:41 Inspector General Agency for the TIG.

310:40:46                Mr. Maddox left the agency

410:40:50 approximately 2002, 2003, and he is now working

510:40:56 as a government employee at Rock Island Arsenal.

610:41:00     Q.   Okay.

710:41:06     A.   I --

810:41:09     Q.   All right.  Now, in looking at the

910:41:13 memorandum from General Keane, that was sort of

1010:41:18 the tasking memorandum for your team; is that

1110:41:20 correct?

1210:41:20     A.   That's correct.

1310:41:21     Q.   And he asked you to assess the adequacy

1410:41:25 of policies governing the U.S. Army Biological

1510:41:29 Defense Programs for anthrax and identify

1610:41:32 systemic problems in execution, among other

1710:41:38 things; correct?

1810:41:39     A.   Well, let me review the 5 November,

1910:41:43 2001 document.

2010:41:43     Q.   All right.

2110:41:44     A.   Because I can just read it verbatim,

2210:41:48 but paragraph 1, "You are directed to conduct a

2310:41:52 special inspection of Army installations storing

2410:41:55 anthrax."

2510:41:57                And then if you would like me to
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110:41:59 continue, I can go down through each one of

210:42:01 those.

310:42:01     Q.   Sure.

410:42:02     A.   Paragraph 2, "This special inspection

510:42:05 will focus on, but not be limited to, the

610:42:11 accountability and physical security procedures

710:42:15 for anthrax bacterium in storage at U.S. Army

810:42:21 installations and the current system of

910:42:26 Department of Army and major command oversight.

1010:42:32 As a minimum, you will:

1110:42:34                "Assess the adequacy of policies

1210:42:38 governing U.S. Army Biological Defense Programs

1310:42:42 for Anthrax and identify systemic problems in

1410:42:47 execution."

1510:42:50                Subparagraph 2b, "Assess the

1610:42:54 efficiency of existing oversight programs for

1710:42:58 anthrax research, development, and acquisition."

1810:43:03                Paragraph 2c, "Assess guidance

1910:43:07 regarding anthrax accountability, inventory

2010:43:12 management, and personnel training/screening, to

2110:43:18 include a current rollup of the DA anthrax

2210:43:22 inventory."

2310:43:24     Q.   That's Department of the Army; correct?

2410:43:25     A.   I'm sorry.  Yes, sir.  That is an

2510:43:30 acronym for Department of the Army.
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110:43:32                Paragraph 2d, as in delta,
210:43:36 "Assess the adequacy of physical security
310:43:39 measures for protection of anthrax stocks at
410:43:44 Army installations."
510:43:46                And then paragraph 3, "You are
610:43:49 authorized to task the Army staff and
710:43:52 subordinate headquarters for those resources
810:43:55 needed to ensure accomplishment of this mission.
910:43:59 You are authorized unlimited access to the Army

1010:44:02 staff and other agencies necessary to complete
1110:44:05 this inspection."
1210:44:07                And then "You will provide me a
1310:44:10 report at the conclusion of this assessment."
1410:44:14                And that was signed by General
1510:44:15 John M. Keane, who was the Vice Chief of Staff
1610:44:19 of the Army at the time.
1710:44:20     Q.   Was there a target date given to you to
1810:44:24 supply at least a preliminary report?
1910:44:27     A.   I don't recall, sir.  It -- It was one
2010:44:35 of urgency expressed by my supervisor,
2110:44:40 Lieutenant General Ackerman.
2210:44:42     Q.   Okay.  Now, besides USAMRIID, you
2310:44:48 looked at two other installations; is that
2410:44:50 correct?
2510:44:50     A.   Yes, we did.
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110:44:51     Q.   What were the two other installations

210:44:53 that you looked at?

310:44:54     A.   We went to a lab underneath a different

410:44:59 command in Dugway, Utah.  We also visited a lab

510:45:07 under a different command at Edgewood, Maryland.

610:45:12     Q.   And then the USAMRIID installation at

710:45:22 Fort Detrick, Maryland?

810:45:23     A.   Yes, sir.  That would be the third of

910:45:25 the three that we visited.

1010:45:26     Q.   All right.  Now, you mention "Three

1110:45:37 different labs were inspected, each owned by a

1210:45:42 separate Army," and the acronym "MACOM,"

1310:45:48 M-A-C-O-M.  Major command, is that what that

1410:45:49 refers to?

1510:45:50     A.   Yes, sir.

1610:45:50     Q.   And one you mentioned is AMC.  What --

1710:45:55 Which -- Which one was that?

1810:45:56     A.   Army Material Command had

1910:46:02 responsibility for Edgewood.

2010:46:07     Q.   Okay.  And then you mention ATEC,

2110:46:14 A-T-E-C.  Which one was that?

2210:46:16     A.   That would have been Dugway, Utah.  And

2310:46:21 that acronym, sir, stands for Army Test and

2410:46:24 Evaluation Command.

2510:46:26     Q.   All right.  And the third one is
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110:46:28 MEDCOM.

210:46:29     A.   Yes, sir.  That -- They have -- They

310:46:32 are the MACOM that would have provided oversight

410:46:37 to USAMRIID at Fort Detrick.

510:46:40     Q.   All right.  And that's -- the -- the

610:46:43 MEDCOM stands for medical command?

710:46:45     A.   Yes, sir.

810:46:46     Q.   Okay.  And do you recall the -- And

910:46:58 we -- we talked about this a little bit earlier,

1010:47:01 but I want to focus in on -- obviously on

1110:47:04 USAMRIID in this case.  Do you recall what days

1210:47:09 or what day you went out -- physically went out

1310:47:13 to USAMRIID?  Would it have been November 13th

1410:47:21 and 14th or one of those days or --

1510:47:23     A.   Sir, I -- I unfortunately can't recall

1610:47:28 with a -- with that detail that it was on the

1710:47:32 13th and 14th exactly.

1810:47:34     Q.   Were all of the people that you

1910:47:37 mentioned on your team -- did everyone go to the

2010:47:40 USAMRIID facility when you did make the visit?

2110:47:43     A.   Yes, sir, but there's also one other

2210:47:48 individual.

2310:47:48     Q.   Okay.  Who was that?

2410:47:50     A.   That -- If I could see this document --

2510:47:54     Q.   Sure.
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110:47:55     A.   -- right here, sir.
210:47:56                It may be in --
310:47:56     Q.   Plaintiffs' 2.  I'm handing you
410:47:58 Plaintiffs' 2 now.
510:47:59     A.   It may be in P-1.  But the individual's
610:48:04 name is Mr. James Patton.  And he is with the
710:48:12 Army Safety Office.
810:48:15     Q.   P-A-T-T-O-N?
910:48:17     A.   Say it again, sir.

1010:48:19     Q.   Do you spell his last name P-A-T-T-O-N,
1110:48:22 James Patton?
1210:48:23     A.   Yes, sir.
1310:48:23     Q.   Okay.
1410:48:23     A.   Yes, sir.
1510:48:29                He is listed in one of these two
1610:48:33 documents, if you will just bear with me.  He
1710:48:36 was also a member of our team.
1810:48:38                If you go to the Plaintiffs'
1910:48:41 Document Number 2, at the bottom of page 1-1,
2010:48:48 you will see here is where Mr. Patton was
2110:48:53 listed.  And the acronym ASO stands for Army
2210:48:57 Safety Office.
2310:48:58     Q.   Okay.
2410:49:00     A.   So for the purposes of these
2510:49:02 inspections, he was also present, and he was
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110:49:08 also sworn in as an IG for the purposes of these
210:49:14 inspections.
310:49:14     Q.   Okay.  So that -- that's the complete
410:49:16 team then?  We've named -- named everyone?
510:49:19     A.   As far as the team that actually did
610:49:23 the inspection, it is, sir.  I'll -- DOD IG also
710:49:32 sent a number of observers only, sir.
810:49:35     Q.   Okay.
910:49:36     A.   And I believe they are also listed in

1010:49:39 one of these two documents.
1110:49:42     Q.   I think I did see that.
1210:49:44                In any event, so your whole team,
1310:49:49 inclusive of the other individuals you just
1410:49:53 mentioned, went -- physically went to Fort
1510:49:58 Detrick and USAMRIID; correct?
1610:49:59     A.   Yes, sir.
1710:50:00     Q.   And can you tell me approximately how
1810:50:06 much time your team spent on-site?
1910:50:08     A.   Sir, we were there for two days.  As
2010:50:13 far as the amount of time spent there, it would
2110:50:17 be an estimated -- probably 10 to 12 hours each
2210:50:22 day.
2310:50:22     Q.   Prior to going to USAMRIID, did you
2410:50:28 have any conversations with either the
2510:50:32 commanding officer there or any of the senior
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110:50:38 people that were running the facility?
210:50:40     A.   Yes, sir, I did.
310:50:42     Q.   Who -- Who did you speak with, if you
410:50:48 recall?
510:50:48     A.   I believe I spoke with Lieutenant
610:50:51 Colonel Carr.  She would have been the deputy, I
710:50:56 believe.  And I believe it was -- Eitzner
810:50:59 (phonetic) was the commander at the time.
910:51:05 I -- I might be pronouncing his name

1010:51:06 incorrectly.
1110:51:07     Q.   Well, let -- let me maybe make this
1210:51:09 easier, because I -- I noticed one of the things
1310:51:11 that I guess that you had requested or your team
1410:51:16 had requested that they supply was an
1510:51:18 organizational chart.
1610:51:20     A.   Correct.
1710:51:20     Q.   And this organizational chart was
1810:51:26 produced to us in this litigation.  It's
1910:51:32 ARMY02-010389, and I'll mark it as Plaintiffs'
2010:51:36 3, as representing the organizational chart for
2110:51:44 USAMRIID at the time.
2210:51:44                (Plaintiffs' Exhibit 3 was marked
2310:51:44          for identification.)
2410:51:47     Q.   And I'm -- I'm just going to show this
2510:51:49 to you to may -- it may refresh your
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110:51:51 recollection.  That's why I'm handing it to you.

210:51:54 Looking at that, does that refresh your

310:51:58 recollection any?

410:51:59     A.   Eitzen.  Colonel Eitzen.

510:52:01     Q.   Right.

610:52:01     A.   That was the commander.

710:52:04                It shows a Lieutenant General --

810:52:08 Lieutenant Colonel Korch as the deputy, but

910:52:10 that's not who I spoke with.  I spoke to a

1010:52:14 Lieutenant Colonel Carr.

1110:52:15     Q.   Okay.

1210:52:17     A.   That was essentially a courtesy, to let

1310:52:23 them know when we would be -- be coming.  We did

1410:52:25 that.  And then coordinate the logistic support

1510:52:31 element required for the inspection and things

1610:52:36 that we would need logistically to support our

1710:52:41 efforts in meeting the requirement as directed

1810:52:42 by General Keane.

1910:52:43     Q.   Okay.

2010:52:44     A.   And that would have been rather the

2110:52:47 extent of the conversation.

2210:52:50     Q.   When you arrived there, did you meet

2310:52:56 with any of the senior commanders or support

2410:53:00 staff at USAMRIID initially?

2510:53:03     A.   We did.

Page 41

110:53:03     Q.   And do you recall who you met with or
210:53:06 some of the names?
310:53:08     A.   We did meet with the commander and his
410:53:12 staff.
510:53:13     Q.   That's -- I believe it was Colonel
610:53:15 Eitzen.
710:53:15     A.   Yes.
810:53:16     Q.   Okay.
910:53:17                MR. TARANTO:  May I just observe

1010:53:18 on the record that the particular document
1110:53:21 Exhibit 3 is a USAMRIID draft dated June 8th,
1210:53:26 2001.
1310:53:28                MR. SCHULER:  Okay.
1410:53:28                MR. TARANTO:  All right.
1510:53:30     Q.   And besides Colonel Eitzen, do you
1610:53:33 recall who else you may have met with before
1710:53:36 commencing your inspection?
1810:53:37     A.   We -- When we go in for an inspection,
1910:53:44 we always have a formal in brief and a formal
2010:53:50 exit brief.  And at the in brief Colonel Eitzen
2110:53:57 would have had his staff principals there.  I
2210:53:59 can't recall specifically who their names were,
2310:54:03 what positions they held.
2410:54:07                We were working closely with
2510:54:09 Lieutenant Colonel Carr.  She was like a liaison
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110:54:13 to -- to ensure that we had the support that we

210:54:18 would need, administrative support, access to

310:54:22 facsimile machines, telephones, a room we could

410:54:27 work, any documents that we may need.  She

510:54:30 served in that capacity.

610:54:33     Q.   And when you say "Lieutenant Colonel

710:54:35 Carr," was it C-A-R-R or a K, or do you know how

810:54:39 to --

910:54:39     A.   I believe --

1010:54:41     Q.   If you recall.

1110:54:43     A.   I think it was C-A-R-R, I believe.

1210:54:46     Q.   Okay.  Did you actually speak with any

1310:54:54 of the scientists that were working there on

1410:54:58 projects and so forth while -- during your

1510:55:00 inspection?

1610:55:00     A.   I did.

1710:55:01     Q.   Okay.  Do you remember whether you ever

1810:55:03 spoke with a Doctor Bruce Ivins while you were

1910:55:06 there?

2010:55:06     A.   No, I do not.

2110:55:09     Q.   Do you remember the names of any of the

2210:55:11 scientists that you may have spoken with?  I

2310:55:12 know it's been -- been awhile.

2410:55:14     A.   No, sir, I don't.

2510:55:15     Q.   Okay.  Did you focus mainly on the
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110:55:17 anthrax area when you were there?
210:55:20     A.   Yes, sir.
310:55:21     Q.   Were there any other microorganisms
410:55:27 that you also discussed with -- with some of the
510:55:33 scientists that were there, if you remember?
610:55:34     A.   No, sir.  Our focus was on the anthrax.
710:55:39     Q.   All right.  Prior to your inspection in
810:55:48 November of 2001, had there been any previous
910:55:55 inspections by The Inspector -- let me start

1010:55:57 with The Inspector General's Office first -- of
1110:55:59 that facility that you were aware of at the
1210:56:04 time?
1310:56:04     A.   If I could just clarify that, the
1410:56:07 question, as I understand it, is had the U.S.
1510:56:12 Army's Inspector General Agency, where I was
1610:56:16 working at the time, conducted any previous
1710:56:19 inspections?
1810:56:20     Q.   At USAMRIID, right.
1910:56:22     A.   None that I am aware of.
2010:56:25     Q.   All right.  Were you given any reports
2110:56:28 of previous inspections from -- from any source?
2210:56:34 The Department of Defense or -- or any other
2310:56:39 agency?  National Institute of Health?
2410:56:43     A.   We -- We did ask for those reports if
2510:56:48 they were -- had any type of inspections.  Well,
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110:56:52 that is some of the documents that we would ask

210:56:54 for in advance, as we're preparing to go in and

310:57:01 do an inspection.  We do work back prior to

410:57:05 going to USAMRIID and the inspection and we did

510:57:10 ask for any supporting documents, historical

610:57:15 documents that they would have had from previous

710:57:17 audits or inspections.

810:57:19     Q.   Do you recall receiving any documents

910:57:21 that fit that description?

1010:57:22     A.   I -- I can't recall.

1110:57:33     Q.   Okay.  And I'm looking at -- really,

1210:57:37 this is again to identify it -- 010044.  The

1310:57:46 page actual designation is kind of blurred out

1410:57:49 here at the top, but that's the Bates number,

1510:57:52 which is -- just to show you, is sort of the

1610:57:57 information it says that was required.

1710:57:59                MR. TARANTO:  I'm sorry,

1810:58:00 Mr. Schuler, does it say, "ARMY02," or, "01,"

1910:58:00 or --

2010:58:04                MR. SCHULER:  "ARMY02."

2110:58:05                MR. TARANTO:  All right.  Thank

2210:58:05 you.  And I apologize.

2310:58:05                MR. SCHULER:  Okay.

2410:58:07                MR. TARANTO:  Sometimes the --

2510:58:07 the numbers will be the same but the prefix --
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110:58:10 alphabetical prefix will differ.

210:58:12                MR. SCHULER:  All right.

310:58:13 I'll -- I'll say the whole thing then.

410:58:14                MR. TARANTO:  And I apologize.

510:58:16     Q.   That portion of your report contains

610:58:19 kind of a list of things that you were going to

710:58:21 require that USAMRIID supply.  And we've kind of

810:58:27 through the back door talked about reports of

910:58:29 previous inspections, but let me ask you --

1010:58:32     A.   May I see that document, sir?

1110:58:34     Q.   Yes.  Sure.  That's my highlighted copy

1210:58:39 of it.

1310:58:40                And I'm referring to the document

1410:58:42 we've marked as Plaintiffs' 1 that -- Here's --

1510:58:46 Actually, this is the -- you can have that to

1610:58:47 look at if you don't have that exact one, but

1710:58:50 that's the one I'm looking at.

1810:58:52     A.   Oh, I do.

1910:58:52     Q.   Okay.

2010:58:53     A.   And I'm just a little bit unclear,

2110:58:56 going back nine years, what exactly -- if that

2210:59:00 document that you hold in your hand right now --

2310:59:02     Q.   Right.  Right.

2410:59:03     A.   Is that included in here?

2510:59:04     Q.   Yes.  That -- That is --
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110:59:05     A.   Okay.
210:59:06     Q.   -- Plaintiffs' 1.
310:59:08     A.   Okay.  Oh, I'm with you now, sir.
410:59:14     Q.   Okay.
510:59:14     A.   This is normally things that we would
610:59:16 be asking for in advance, prior to us even
710:59:21 arriving there.
810:59:22     Q.   All right.  Let me go down quickly.
910:59:24 And I don't want to spend a lot of time on this,

1010:59:26 but do you recall whether they supplied you with
1110:59:28 an organizational chart?
1210:59:35                And if you don't remember, you
1310:59:36 can -- you can tell me, and we'll move on to the
1410:59:39 next one.
1510:59:40     A.   I'm -- I'm -- I don't know
1610:59:44 definitively, sir.
1710:59:45     Q.   Okay.
1810:59:46     A.   I'm confident they did, but I don't
1910:59:47 know definitively.
2010:59:48     Q.   What about a current mission statement?
2110:59:51     A.   I don't recall.
2210:59:53     Q.   Command, installation, or activity
2310:59:56 memoranda identifying and assigning biological
2411:00:00 defense responsibilities?
2511:00:03     A.   I don't recall.
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111:00:04     Q.   Supplements to regulations,
211:00:09 installation peculiar policy documents, letters
311:00:11 of instruction, and a listing of all standard
411:00:17 operating procedures, active and inactive, which
511:00:20 are guidelines for their biological defense
611:00:22 mission?
711:00:23     A.   Sir, I don't recall what they provided.
811:00:28 As far as your questions, I'm not trying to
911:00:30 evade them.  I just don't recall.

1011:00:32     Q.   I understand.
1111:00:35                A list of personnel.  Do you
1211:00:36 remember whether they gave you a list of
1311:00:38 personnel?
1411:00:38     A.   Again, sir, I just don't recall with a
1511:00:47 finite -- finite level of detail to say yes or
1611:00:51 no.
1711:00:51     Q.   Okay.  How about organization and
1811:00:54 function manuals?  Do you recall whether you got
1911:00:56 any of those?
2011:01:00     A.   Not with certainty.
2111:01:02     Q.   Okay.
2211:01:02     A.   So I don't recall, sir.
2311:01:03     Q.   And now I'm going to the next page,
2411:01:05 which is ARMY02-010045.  In the fourth -- or it
2511:01:15 says, paragraph 4, "Records."  And it says that
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111:01:17 your team was requesting a review of personnel,

211:01:21 security, and medical records to assess

311:01:24 personnel hiring and retention policies within

411:01:27 your biological defense programs.

511:01:30                Do you remember whether you were

611:01:31 supplied with personnel, security, and medical

711:01:33 records for the workers there?

811:01:35     A.   I can tell you that my team members

911:01:42 were granted access to that information.  As

1011:01:46 inspector generals, they have that right, and

1111:01:48 they did have the opportunity to go through

1211:01:50 medical records and security records.

1311:01:54     Q.   Now, when your team does an inspection

1411:01:58 like this and goes through records like that,

1511:02:03 like I guess accountants do sometimes in audits,

1611:02:07 do you take just a sampling, or do you go -- a

1711:02:10 sampling of those type of records to go through,

1811:02:12 or do you go through everything?

1911:02:15     A.   Sir, this was a snapshot in time.  We

2011:02:18 had two days; therefore, not enough time was

2111:02:23 allotted to do a 100 percent scrub of all the

2211:02:25 records, so we did a sampling.

2311:02:27     Q.   Okay.  Okay.  All right.  Now, do you

2411:02:53 recall whether USAMRIID was the first facility

2511:02:56 inspected between Dugway and Edgewood?  Do you
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111:03:02 recall what the sequence was of the inspections

211:03:04 of the different facilities?

311:03:14     A.   I do not recall the sequence, sir.

411:03:16     Q.   All right.

511:03:23     A.   We definitely had a sequence, though.

611:03:26 And I just can't tell you exactly what it was.

711:03:28 And it was largely because Dugway, Utah, is --

811:03:34 you would have to fly into Salt Lake City to

911:03:36 reach it.  And so I -- I can't recall

1011:03:39 specifically, sir.

1111:03:40     Q.   Okay.  When you did an inspection like

1211:03:46 this, did you actually take any statements from

1311:03:48 any of the people in command there or the

1411:03:53 workers, or were they just conversations where

1511:03:56 you --

1611:03:57     A.   We --

1711:03:57     Q.   -- where your team made notes?

1811:03:59     A.   There were interviews with people.

1911:04:03 There were conversations.  I know notes were

2011:04:10 taken, but as to the level of detail of those

2111:04:14 notes and the record of those notes, I can't

2211:04:19 tell you.

2311:04:20     Q.   Okay.  All right.  Now I want to skip

2411:04:24 over to ARMY2-010048, which are -- were your --

2511:04:33 is Chapter II, your findings in Plaintiffs' 1,
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111:04:37 the same document that you have in front of you.
211:04:40     A.   Okay, sir.
311:04:44     Q.   Okay.
411:04:44     A.   This is page 2-1?
511:04:47     Q.   Yes.
611:04:58                Can you tell me, first of all, as
711:04:59 a preliminary question, when these findings --
811:05:06 when that would have been generated?  How long
911:05:08 after the -- the inspection in -- in

1011:05:12 mid-November of '01 were these findings
1111:05:14 generated datewise, if you can tell us?
1211:05:18     A.   When you say when the findings were
1311:05:23 generated, can you --
1411:05:24     Q.   In other words, when this report of the
1511:05:27 findings was -- was prepared.
1611:05:33     A.   A preliminary finding -- or preliminary
1711:05:36 report -- report was briefed to the Army's
1811:05:40 leadership.  I could go back to the calendar.
1911:05:45 And I -- I do recall the actual day.  And it was
2011:05:51 November 2001, and it was a Wednesday, the day
2111:05:56 before Thanksgiving.
2211:05:57     Q.   Okay.  So approximately several --
2311:06:00 several weeks or ten days or so after you
2411:06:03 were -- were out there?
2511:06:04     A.   Well, after we had visited all three of
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111:06:10 the activities to be inspected, we went in with
211:06:14 our initial findings and recommendations to the
311:06:17 Army's leadership.
411:06:18     Q.   Okay.  And your initial findings and
511:06:22 recommendations, so, were made that -- that same
611:06:23 month, then, November of 2001, to the Army's
711:06:27 leadership?
811:06:27     A.   We -- No, sir.  What I'm trying to
911:06:30 say -- Let me clarify.  We took our initial

1011:06:35 findings and recommendations at that time based
1111:06:40 on our findings and we briefed the Army's senior
1211:06:43 leadership.  But that was just initial.
1311:06:49                We didn't finalize the report
1411:06:52 until after the appropriate staffing within the
1511:06:55 agency, until the formal publication.  And that
1611:07:01 was published 23 January of 2002.
1711:07:07     Q.   All right.  Is that the other report
1811:07:09 we're talking about here --
1911:07:10     A.   Yes, sir.
2011:07:11     Q.   -- that we've marked as Plaintiffs' 2?
2111:07:13     A.   Yes, sir.
2211:07:18     Q.   Okay.
2311:07:19     A.   That's the -- the final report there,
2411:07:20 sir.
2511:07:20     Q.   Okay.  All right.  Well, let me ask you

Page 52

111:07:22 about the preliminary report, and we'll get --
211:07:24 we'll get to the final report that was recently
311:07:28 furnished to us, but let's -- let's talk about
411:07:30 the preliminary report first.
511:07:32                On the page I'm referring to
611:07:34 you -- referring you to, Chapter II, findings,
711:07:39 that -- these were the preliminary, I think you
811:07:42 said, recommendations made to the -- the Army
911:07:46 command; correct?

1011:07:47     A.   Sir, I think we're confusing things.
1111:07:51 It's certainly getting confusing to me, so I'm
1211:07:53 going to clarify it one more time.  We briefed
1311:07:57 the Army's leadership with preliminary findings.
1411:08:02 I'm not saying that this was the preliminary
1511:08:03 report.
1611:08:05     Q.   Okay.  Preliminary findings.
1711:08:07 That's -- That's fine.
1811:08:08     A.   We -- We briefed the Army's
1911:08:09 leadership --
2011:08:10     Q.   On your preliminary findings?
2111:08:11     A.   That's correct.
2211:08:11     Q.   Okay.  And that was done ten days or so
2311:08:14 after you completed the inspections?
2411:08:17     A.   Approximately, yes, sir.
2511:08:18     Q.   All right.  Okay.  And one of your
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111:08:20 preliminary findings was that "There was no
211:08:26 standard Army policy in effect for the
311:08:28 accountability and security of Army anthrax
411:08:31 stocks"; correct?
511:08:32                MR. TARANTO:  Object to form.
611:08:38     A.   Now, does that mean you still need me
711:08:41 to answer your question, sir?
811:08:43     Q.   Yeah.  Yeah.
911:08:43                MR. TARANTO:  Yes.  I'm sorry.

1011:08:44     Q.   He's objecting to the form.
1111:08:45     A.   Okay.
1211:08:46                MR. TARANTO:  I'm going to make
1311:08:47 an objection on the record, and then you proceed
1411:08:49 to answer --
1511:08:49                THE WITNESS:  Okay.
1611:08:49                MR. TARANTO:  -- unless there's a
1711:08:50 particular instruction given not to.
1811:08:56     Q.   And just so you know, I'm referring to
1911:08:57 the ARMY02-010048 page, Chapter II, findings,
2011:09:05 general.
2111:09:05     A.   Um-hum.
2211:09:06     Q.   And it's about two sentences -- two
2311:09:09 sentences down.
2411:09:10     A.   Okay.  If you will go to page 2-4, sir,
2511:09:19 within that document, number P-1, you will see
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111:09:26 Finding Number 1.
211:09:28     Q.   Okay.
311:09:28     A.   "Policies governing U.S. Army
411:09:31 Biological Defense Programs for Anthrax are
511:09:36 inadequate."
611:09:36     Q.   Okay.
711:09:37     A.   Is this specifically what you're asking
811:09:38 about, sir?
911:09:39     Q.   Well, I want to -- I want to get to

1011:09:41 that in a minute.  I just -- you know, on
1111:09:43 this -- on this -- I'm going to get to that
1211:09:44 particular finding, and I -- I know they're --
1311:09:47 they're more organized as the report goes on,
1411:09:49 but I'm just going into the general section now.
1511:09:52 Okay?
1611:09:52     A.   I understand that, sir.
1711:09:53     Q.   And did your team write in there that
1811:09:57 "There is no standard Army policy in effect for
1911:09:59 the accountability and security of Army anthrax
2011:10:02 stocks" at that time?
2111:10:05     A.   What we said, sir, was that -- our
2211:10:08 finding was that the policies governing Army
2311:10:11 Biological Defense Programs were inadequate.
2411:10:13     Q.   Okay.
2511:10:15     A.   And that was -- the justification for
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111:10:17 that comment was based on our inspection
211:10:20 results.
311:10:21     Q.   Okay.  Well, let me -- let me -- let me
411:10:24 do it this way then.  Let me refer you
511:10:27 to -- in Plaintiffs' 1 at the -- the page 2-1 or
611:10:31 ARMY02-010048 that you have in front of you
711:10:37 there and let me ask you to read into the record
811:10:42 the second sentence of that first paragraph.
911:10:54                It's the second sentence in the

1011:10:56 first paragraph.
1111:10:56     A.   Second sentence of the first paragraph;
1211:11:00 correct?
1311:11:00     Q.   Yes.
1411:11:01     A.   "The Army staff must determine whether
1511:11:04 it wants to manage the Biological Defense" --
1611:11:07     Q.   Excuse me.  I'm sorry.  Maybe -- Are we
1711:11:09 on the same page?  I'm on 2-1.
1811:11:14     A.   2-4.  My -- Okay.  And you're --
1911:11:19     Q.   It's the second sentence of the first
2011:11:20 paragraph.
2111:11:21     A.   "Execution of current procedures needs
2211:11:25 improvement."
2311:11:26                MR. TARANTO:  I think Mr. Schuler
2411:11:27 is on Bates page --
2511:11:28     Q.   I'm not on the --
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111:11:30                MR. TARANTO:  Chapter II,
211:11:31 findings, general.  It's document page 2-1.
311:11:36                Is that the correct page?
411:11:37                MR. SCHULER:  That's -- That's
511:11:38 it.
611:11:38                MR. TARANTO:  All right.
711:11:39                THE WITNESS:  Okay.
811:11:40                MR. TARANTO:  Which has -- has a
911:11:41 Bates page number 48 at the end.

1011:11:44                THE WITNESS:  Got it.
1111:11:45     Q.   Okay.
1211:11:46     A.   All right.  Second sentence, first
1311:11:48 paragraph?
1411:11:49     Q.   Yes.
1511:11:50     A.   "Each laboratory was taking a different
1611:11:54 approach because there is no standard Army
1711:11:57 policy in effect for the accountability and
1811:12:03 security of Army anthrax stocks."
1911:12:06     Q.   Okay.  And that statement in your
2011:12:10 preliminary findings, when you say that each
2111:12:16 laboratory was taking a different approach, you
2211:12:21 go on further to indicate that -- that "Army
2311:12:29 Regulation 70-65, Management of Controlled
2411:12:36 Substances, Ethyl Alcohol, and Hazardous
2511:12:39 Biological Substance -- Substances in Army
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111:12:42 Research, Development, Test, and Evaluation
211:12:46 Facilities dated 1 September, 1979, has not been
311:12:53 superceded and is -- and is still considered
411:12:56 current by some, two of the three laboratories
511:13:04 (and their major commands) were not aware of its
611:13:07 existence."  Do you see that sentence there?
711:13:09     A.   Yes, sir.
811:13:09     Q.   Which of the two facilities that --
911:13:14 Which two laboratories were not aware of the

1011:13:18 existence of 70-65?
1111:13:22                MR. TARANTO:  And object to form.
1211:13:23                And -- And let me just preface
1311:13:25 this by saying the reason I'm objecting to form
1411:13:28 is because of the -- the preface to the
1511:13:31 question.  You referred to this as the
1611:13:32 preliminary findings.  I'm not certain that he's
1711:13:35 said that this document, Exhibit 1, are the
1811:13:40 preliminary findings or this is the November
1911:13:43 preliminary draft as opposed to pages from the
2011:13:45 final, so --
2111:13:46                MR. SCHULER:  All right.
2211:13:46                MR. TARANTO:  All right.
2311:13:47     Q.   Well, I'll -- let me just refer this,
2411:13:49 then, to you, Mr. Elliott.  It says,
2511:13:51 "Chapter II, Findings," does it not?
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111:13:53     A.   Yes, sir.
211:13:53     Q.   Okay.  And under that it says,
311:13:54 "General"; right?
411:13:55     A.   Yes, sir.
511:13:55     Q.   And that's the section from which you
611:13:57 just read the first sentence; correct?
711:13:58     A.   It is.  Yes, sir.
811:13:59     Q.   Okay.  And did I accurately
911:14:01 characterize the last sentence there?  I think I

1011:14:07 read it verbatim, actually.
1111:14:09     A.   "While AR 70-65, Management of
1211:14:12 Controlled Substances, Ethyl Alcohol, and
1311:14:14 Hazardous Biological Substances in Army
1411:14:20 Research, Development, Test, and Evaluation
1511:14:22 Facilities dated 1 September, 1979, has not been
1611:14:28 superceded and is still considered current by
1711:14:32 some, two of the three laboratories (and their
1811:14:37 MACOMs) were not aware of its existence.  The
1911:14:42 third laboratory was not following this
2011:14:43 regulation since they felt it was outdated."
2111:14:46     Q.   Okay.  And my question to you was which
2211:14:51 two of the three -- I'm trying to find out where
2311:14:54 USAMRIID falls in that group.  Were they the one
2411:14:57 that was unaware of its existence, or were they
2511:15:00 the third one that you mentioned that was not
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111:15:02 following it because they felt it was outdated?
211:15:04     A.   Sir, I do not recall.
311:15:08     Q.   Okay.
411:15:09     A.   And -- I do not recall.
511:15:13     Q.   Okay.  But that Army regulation was --
611:15:18 at the time AR 70-65 was still in effect;
711:15:23 correct?
811:15:24     A.   That's correct.  AR 70-65 dated
911:15:28 1 September, 1979, was still in effect.

1011:15:32     Q.   All right.  And had not been -- had not
1111:15:34 been superceded; correct?
1211:15:36     A.   That's correct.  It did have an
1311:15:40 effective date of 1 October.
1411:15:40     Q.   All right.
1511:15:41     A.   I'm looking at a copy of it right now.
1611:15:43     Q.   Okay.
1711:15:47     A.   1 October, 1979.
1811:15:49     Q.   And let me just show you what's been
1911:15:54 produced to us.  I think it's -- I'm not even
2011:15:57 sure it's the full regulation, but let me show
2111:16:00 you what's been produced as -- I'm looking for
2211:16:11 the -- I don't think there's any Bates stamps on
2311:16:13 this.  Let me -- Let me show you this.  And let
2411:16:16 me show it to Counsel first, if he wants to look
2511:16:18 at it.
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111:16:32                MR. TARANTO:  And I can tell you
211:16:34 the -- we have given to Mr. Elliott a copy of
311:16:43 the AR 70-65 that was produced to you.  It does
411:16:46 have the Bates number, in case you want to -- to
511:16:49 use his rather than this document.  I'm not sure
611:16:52 which document this is.
711:16:53                MR. SCHULER:  All right.  Well,
811:16:54 let me -- I mean, the only -- there's only one
911:16:56 way I would get this, for you to produce it to

1011:16:58 me.
1111:16:58                MR. TARANTO:  Right.
1211:16:58                MR. SCHULER:  I don't know why it
1311:16:59 doesn't have any Bates stamps on it.
1411:17:01                MR. TARANTO:  Right.
1511:17:02                MR. SCHULER:  But in any event,
1611:17:03 if there are two, we'll do the same thing as we
1711:17:05 did this -- with this report.
1811:17:07     Q.   Let me just show you this, Mr. Elliott.
1911:17:09 It appears to be AR 70-65, sort of a summary,
2011:17:14 and then ask you if that appears to be the
2111:17:19 regulation that you're referring to there, at
2211:17:21 least a portion of it.
2311:17:23                MR. TARANTO:  Mr. Schuler, if
2411:17:24 it's helpful, I think I may have an extra copy
2511:17:26 of the 70-65.
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111:17:29                MR. SCHULER:  Yeah.  We'll mark
211:17:31 that one.
311:17:31                MR. TARANTO:  All right.
411:17:32                MR. SCHULER:  Yeah.
511:17:32     A.   Okay.  This does speak --
611:17:35                MR. TARANTO:  Oh, and let me --
711:17:36 let me say that's a two-sided copy, just to warn
811:17:39 the court reporter for photocopying, so --
911:17:42                MR. SCHULER:  Okay.

1011:17:43     A.   This does appear to be a
1111:17:49 consolidated -- or portions of AR 70-65.  And
1211:17:56 what I do see do look accurate.  The copy I have
1311:18:00 is complete.
1411:18:01     Q.   Okay.  We'll mark this as Plaintiffs'
1511:18:11 4.
1611:18:11                (Plaintiffs' Exhibit 4 was marked
1711:18:11          for identification.)
1811:18:11     Q.   Okay.  And then we'll then -- I'll then
1911:18:19 ask you to look at this, which appears to be
2011:18:21 another copy of AR 70-65 with an index.
2111:18:26     A.   And that's the -- should be the entire
2211:18:28 regulation that was in effect at the time.
2311:18:32     Q.   Okay.  And is that -- And you have a
2411:18:34 copy of that in front of you?
2511:18:35     A.   Yes, sir.
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111:18:35     Q.   Okay.
211:18:35     A.   I do.
311:18:36     Q.   And we'll mark that, then, as
411:18:39 Plaintiffs' 5.
511:18:39                (Plaintiffs' Exhibit 5 was marked
611:18:39          for identification.)
711:18:45     Q.   Okay.  So in -- in spite of the fact
811:18:53 that AR 70-65 was in effect, two of the
911:19:01 laboratories were unaware of its existence, and

1011:19:03 one was disregarding it at the time that you did
1111:19:06 your inspection; correct?
1211:19:09                MR. TARANTO:  Objection.  Asked
1311:19:10 and answered.
1411:19:13     A.   Okay.  What -- What I said in the
1511:19:17 report is "Two of the three laboratories (and
1611:19:20 their MACOMs) were not aware of its existence.
1711:19:25 The third laboratory was not following the
1811:19:27 regulation since they felt it was so outdated."
1911:19:33     Q.   Okay.  And what was the purpose of the
2011:19:36 regulation AR 70-65?
2111:19:42     A.   Right on the cover it says -- And I'll
2211:19:46 just read this.  It says, "This is a new
2311:19:49 regulation.  It prescribes policy and procedures
2411:19:53 for the management of controlled substances,
2511:19:58 ethyl alcohol, and hazardous biological
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111:20:02 substances used in executing the Army's

211:20:07 research, development, test, and evaluation

311:20:09 program.

411:20:12                "Local limited supplementation of

511:20:14 this regulation is permitted, but is not

611:20:18 required.  If supplements are issued,

711:20:24 Headquarters Department of the Army agencies or

811:20:27 other major Army commands will furnish one copy

911:20:31 of each to Headquarters Department of the Army.

1011:20:37 Other commands will furnish one copy of each to

1111:20:40 the next higher headquarters."

1211:20:44                And then it goes on to talk about

1311:20:47 "Interim changes to the regulation are not

1411:20:50 official unless they are authenticated by The

1511:20:54 Adjutant General," and that would be of the

1611:20:56 Army.

1711:20:56     Q.   Was it in -- In doing your inspection,

1811:21:00 was it pretty shocking to you that the

1911:21:02 laboratories involving hazardous biological

2011:21:04 substances were not following a regulation that

2111:21:07 was in existence for the control of these

2211:21:10 substances and the security of these substances?

2311:21:12                MR. TARANTO:  Object to form.

2411:21:15     A.   As an IG, our charter is to go in very

2511:21:22 objectively and look at collecting facts and
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111:21:28 data and then looking for things like systemic
211:21:34 issues and also trying to identify the root
311:21:38 cause that may be causing the systemic issues.
411:21:45                So having been an IG, already
511:21:47 having done some inspections prior to this, I
611:21:52 was very focused on being objective and
711:21:55 impartial and getting to the facts.
811:21:59     Q.   Okay.  So when I asked you if you were
911:22:02 shocked that these laboratories that were

1011:22:04 housing some of the most hazardous substances
1111:22:07 known to mankind were not following the
1211:22:09 regulation for their security, you were not
1311:22:11 shocked?
1411:22:14                MR. TARANTO:  Object to form.
1511:22:19     A.   I -- I don't think that's an
1611:22:21 appropriate question.  I mean, we -- we were --
1711:22:26 did receive the training, we swore oath.
1811:22:30 Regardless of what we may see, we have to look
1911:22:34 at it very objectively and impartially, and
2011:22:37 we -- we've got to leave the personal feeling
2111:22:39 and opinions out of it.
2211:22:40     Q.   Okay.  So you were just reporting the
2311:22:41 facts and -- the facts of what you found?
2411:22:45     A.   That's right.  Exactly.
2511:22:45     Q.   Okay.  And this preliminary finding or
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111:22:50 report was made -- you mentioned it was to
211:22:54 the -- the Army chief of staff; is that right?
311:22:57     A.   Vice Chief of Staff.
411:22:59     Q.   Vice Chief of Staff.
511:23:00     A.   General Keane.
611:23:01     Q.   Okay.  Was it made -- When you made
711:23:03 this report, can you tell me -- And I think you
811:23:07 said it was the day before Thanksgiving.
911:23:08     A.   Yes, sir.

1011:23:09     Q.   Was it face to face with General Keane
1111:23:13 and -- and other people, or was it -- and was it
1211:23:16 provided to him in written form?
1311:23:18     A.   Sir, the night I briefed it, I briefed
1411:23:24 General Keane and several of the principal Army
1511:23:28 staff, to include the director of the Army
1611:23:32 staff, the surgeon general of the Army, the
1711:23:34 commanding general of Fort Detrick, and I
1811:23:40 believe the deputy surgeon general was also
1911:23:43 there.
2011:23:44     Q.   Okay.  Face to face?
2111:23:45     A.   Yes, sir.
2211:23:46     Q.   Okay.
2311:23:47     A.   They were all at the same table.
2411:23:48     Q.   Okay.  And can you tell me, as best you
2511:23:51 recall -- you mentioned the -- the titles, but
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111:23:53 the commander of Fort Detrick was -- What was
211:23:55 his name, if you recall?
311:23:56     A.   I do not recall at the time, sir.  I
411:24:00 did meet with him.  I also spoke with him while
511:24:04 I was at Fort Detrick, but I do not recall his
611:24:08 name.
711:24:08     Q.   Okay.  And then, of course, General --
811:24:10     A.   And -- And I did see him again the
911:24:12 night I briefed the Army staff.  General Keane

1011:24:15 would have --
1111:24:15     Q.   Okay.  So General -- General Keane was
1211:24:17 there?
1311:24:17     A.   Yes, sir.
1411:24:18     Q.   The commander of Fort Detrick was
1511:24:21 there?
1611:24:21     A.   Yes, sir.
1711:24:21     Q.   You mentioned the surgeon general?
1811:24:23     A.   Yes, sir.
1911:24:23     Q.   Okay.  And what -- do you remember his
2011:24:25 name?
2111:24:25     A.   I believe it's General Peake.
2211:24:27     Q.   Okay.
2311:24:27     A.   And then the deputy surgeon was there.
2411:24:29     Q.   Do you remember his name?
2511:24:30     A.   No, sir.
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111:24:31     Q.   Okay.  Do you remember the names of any
211:24:33 of the other people who were present on the day
311:24:35 before Thanksgiving when you briefed them?
411:24:37     A.   General Byrne was the director of the
511:24:41 Army staff.  He was a lieutenant general at the
611:24:50 time that I briefed.  And there were other
711:24:55 officers there, but I don't recall their names.
811:24:58 They were more in a supporting role, sir.
911:25:01     Q.   Okay.  And besides yourself, was there

1011:25:05 anyone else present from your team?
1111:25:07     A.   Yes.  Not from my team, sir, but my
1211:25:10 boss, Lieutenant General Ackerman, was present.
1311:25:13     Q.   Okay.
1411:25:13     A.   The -- The Inspector General of the
1511:25:14 Army.
1611:25:15     Q.   Okay.  And Lieutenant General Ackerman
1711:25:19 is -- is he based in the Pentagon, then, or --
1811:25:22     A.   At that time he was in the Pentagon and
1911:25:23 he was the United States Army's inspector
2011:25:28 general.
2111:25:28     Q.   Okay.
2211:25:29     A.   The Inspector General.
2311:25:30     Q.   All right.  Okay.  And how long, if you
2411:25:35 recall, did the meeting last, the face-to-face
2511:25:39 briefing?
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111:25:39     A.   Approximately an hour, sir.

211:25:41     Q.   Okay.  And was there any directive that

311:25:44 was given to you as a result of that meeting on

411:25:48 how to proceed, or was your job sort of finished

511:25:52 and others were going to address the issues?

611:25:54     A.   There was no directive to me, sir.

711:25:56     Q.   Okay.  Were there any directives to

811:25:58 others in your presence as to what to -- how to

911:26:02 proceed with the -- the findings that you

1011:26:05 presented that day?

1111:26:05     A.   Yes, sir.

1211:26:06     Q.   And what was the directive, as best you

1311:26:10 recall?

1411:26:10     A.   The Vice turned to General Byrne, as

1511:26:15 the director of the Army staff, and told him to

1611:26:20 implement the recommendations.  They were agreed

1711:26:25 upon by the Vice.  And as such, the

1811:26:28 responsibility to ensure those were executed

1911:26:33 fell to the director of the Army staff.  And

2011:26:37 that would have been General Byrne -- Lieutenant

2111:26:40 General Byrne.

2211:26:40     Q.   Okay.  All right.  Proceeding -- And

2311:26:44 I'm -- I'm going to try and proceed down through

2411:26:47 these findings in --

2511:26:49     A.   Yes, sir.
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111:26:49     Q.   -- Chapter II and -- and get through
211:26:52 this as quickly as I can.
311:26:53     A.   Yes, sir.
411:26:54     Q.   In the second paragraph on the
511:26:57 Chapter --
611:26:58                MR. TARANTO:  Pardon me,
711:26:59 Mr. Schuler.  Before you go on --
811:27:00                MR. SCHULER:  Sure.
911:27:01                MR. TARANTO:  -- I -- I was just

1011:27:02 inquiring about when you want to just have a
1111:27:05 brief break.
1211:27:07                MR. SCHULER:  We could take a
1311:27:08 break now, five minutes, if you want.
1411:27:09                MR. TARANTO:  Okay.  Also, I've
1511:27:11 received a message from FBI counsel on the
1611:27:15 telephone that the audio hookup is not working
1711:27:19 that well for her.  And if the problem can be
1811:27:22 attended to --
1911:27:22                MR. DINNELL:  We can just move
2011:27:23 the phone closer.  It's fine.
2111:27:23                MR. TARANTO:  All right.
2211:27:25                MR. SCHULER:  Well, why don't we
2311:27:26 go off the record with that.
2411:27:27                MR. TARANTO:  Okay.  Great.
2511:27:28 Great.  Great.
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111:27:28                MR. SCHULER:  Okay.
211:27:28                MR. TARANTO:  I'm sorry to
311:27:28 clutter -- I'm sorry.  All right.
411:27:28                THE VIDEOGRAPHER:  We are off the
511:27:29 record at 11:27 a.m.
611:27:32                (A recess was taken.)
711:34:56                THE VIDEOGRAPHER:  We are on the
811:35:00 record at 11:35 a.m.
911:35:02     Q.   Okay.  Mr. Elliott, I -- I think before

1011:35:07 we went off the record I referred -- referred
1111:35:11 back to the Plaintiffs' 1, the ARMY02-010048
1211:35:19 Bates number, Chapter II, findings.
1311:35:24                There was a statement in the
1411:35:29 second paragraph -- toward the bottom of the
1511:35:32 second paragraph of that document indicating
1611:35:36 that -- and -- and I'll quote it, "Traditional
1711:35:38 Army methods of accounting for property are
1811:35:40 simply not realistic for living -- for a living
1911:35:44 organism.  Furthermore, it is not clear if
2011:35:48 anthrax (or any other biological agent for that
2111:35:51 matter) is considered to be 'Army property' with
2211:35:53 all the normal controls and responsibilities
2311:35:56 inherent thereto."
2411:35:59                What did your report or
2511:36:02 preliminary finding mean by that?  It was a

Page 71

111:36:05 little confusing to me when I read it, that it's
211:36:07 not Army -- quote, unquote, Army property,
311:36:10 closed quote?
411:36:11     A.   Well, in the -- in the sense of Army
511:36:19 accountability, you have something that's very
611:36:22 tangible that you can actually -- you know, like
711:36:27 a truck.
811:36:28     Q.   Like ammunition, for example?
911:36:30     A.   Exactly.

1011:36:31     Q.   All right.
1111:36:32     A.   And something more tangible versus
1211:36:34 something that may be growing constantly or
1311:36:39 disposed of or only has a certain life
1411:36:42 expectancy.
1511:36:47                So our concerns from an
1611:36:49 accountability standpoint were how do you
1711:36:53 measure that and how do you capture that on
1811:36:56 accountability documents back to an audit trail,
1911:37:00 back to a property book or something.
2011:37:03     Q.   Okay.
2111:37:04     A.   It was a challenge.
2211:37:05     Q.   Okay.  And then -- And I assume this
2311:37:08 statement was made in the -- with the same -- in
2411:37:11 the same vein in the third paragraph.  You
2511:37:14 mention "There is no countable historical

Page 72

111:37:17 baseline from which to start and no scientific
211:37:19 method by which additions and subtractions to
311:37:22 the stockpile can be objectively measured."  Is
411:37:26 that sort of the same type of comment?
511:37:29     A.   I just want to read that sentence.
611:37:32 Where again?
711:37:33     Q.   It's at -- at --
811:37:33     A.   It's in --
911:37:34     Q.   Towards the -- the middle, toward the

1011:37:37 end of the third paragraph.
1111:37:42     A.   Okay.  "However, as noted earlier, that
1211:37:48 statement reflects the elusive nature of the
1311:37:52 organism in question and cannot be guaranteed to
1411:37:57 be completely accurate since there is no
1511:38:01 countable historical baseline from which to
1611:38:03 start and no specific method by which additions
1711:38:09 and subtractions to the stockpile can be
1811:38:13 objectively measured."
1911:38:17                What I meant by that, sir, is
2011:38:23 that you've got to have some historical baseline
2111:38:27 that's quantifiable, measured, to start from.
2211:38:32 And then as you add or delete to that, you're
2311:38:35 going to have to do adjustments to the baseline.
2411:38:41 How do you measure that?  That's never -- at
2511:38:45 that time had never been determined.
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111:38:48     Q.   Okay.  And you mention at -- in the

211:38:51 first sentence of that paragraph "Biological

311:38:55 agents and pathogens under the direct control of

411:38:57 the U.S. Army are not afforded a standard

511:39:00 minimum level of protection similar to that

611:39:02 which is mandated for nuclear and -- and

711:39:04 chemical weapons"; correct?

811:39:06     A.   That is correct.

911:39:11     Q.   And then at the bottom of that

1011:39:14 paragraph you state that "Since these agents are

1111:39:19 so difficult to inventory in the traditional

1211:39:21 sense, trusted personnel are perhaps more

1311:39:24 important in the control and protection of these

1411:39:27 items than for other special weapons for which

1511:39:29 the Army is responsible"; correct?

1611:39:31     A.   That is correct.

1711:39:31     Q.   All right.  I want to skip to the next

1811:39:57 page, then, which is 2-2 or ARMY02-010049.  And

1911:40:14 I want to look at the second paragraph on that

2011:40:16 page.  And that's where you talk about the

2111:40:21 personnel screening and hiring requirements, at

2211:40:24 least briefly; correct?

2311:40:25     A.   Yes, sir.

2411:40:25     Q.   And you particularly cite "Hiring

2511:40:34 requirements and screening requirements for
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111:40:36 individuals working in the Bio-Safety Level 3
211:40:40 and 4 labs are not extraordinary and do not
311:40:46 include the continuing evaluation mandates that
411:40:49 are a vital aspect of personal -- personnel
511:40:53 responsibility programs that protect our
611:40:55 national and -- nuclear and chemical assets."
711:40:58 What are you -- What are you referring to there?
811:41:00     A.   Well, just to clarify something, it's
911:41:04 PRP, the acronym.  And it's personnel

1011:41:08 reliability, not responsibility --
1111:41:10     Q.   Okay.
1211:41:11     A.   -- program.
1311:41:13                I think you used responsibility.
1411:41:16     Q.   I -- Okay.  Personal reliability
1511:41:21 programs.
1611:41:21     A.   It's personnel reliability program.
1711:41:21     Q.   And that's what the PRP stands for
1811:41:24 that's used -- the acronym that's used in some
1911:41:25 of these other reports; correct?
2011:41:26     A.   PRP would be like a surety program for
2111:41:31 nuclear and chemical assets.
2211:41:35     Q.   Okay.  And my question to you was
2311:41:36 the -- the PRP program, then, for people working
2411:41:40 in these Bio-Safety Level 3 and 4 labs -- and --
2511:41:46 and correct me if I'm wrong, when I'm -- I'm
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111:41:49 trying to save some time here, but what I gather
211:41:51 from your sentence is that it was not on a level
311:41:53 that is used for personnel working with nuclear
411:41:58 and chemical weapons; correct?
511:42:00     A.   Because of the requirements in policy
611:42:05 in AR 70-65, that was the governing policy over
711:42:10 that program and not the person -- PRP-type
811:42:14 program.
911:42:14     Q.   All right.

1011:42:15     A.   That would be for chemical or nuclear.
1111:42:17     Q.   Okay.  So in -- There really was no PRP
1211:42:22 or personal responsibility -- personal
1311:42:24 reliability program in effect for those workers
1411:42:28 in the Bio-Safety Level 3 and 4 labs at that
1511:42:31 time; correct?
1611:42:31     A.   That is a true statement.
1711:42:33     Q.   Okay.  Now, you mention in the next
1811:42:38 sentence about physical security standards.  And
1911:42:41 physical security has to do with -- with what?
2011:42:44     A.   Physical security is the -- the
2111:42:47 physical barriers or control measures that are
2211:42:50 required to ensure that the property, whatever
2311:42:57 it is, is protected from, say, theft or misuse
2411:43:07 and keep it secure.
2511:43:10     Q.   Okay.  You mention in the next
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111:43:18 paragraph "There's no visible oversight program
211:43:21 for biological agent accountability or security
311:43:26 being conducted by either the major commands
411:43:30 or" -- is that Headquarters Department of the
511:43:35 Army, HQDA?
611:43:39     A.   Yes, sir.
711:43:40     Q.   Okay.  And I --
811:43:40     A.   And --
911:43:41     Q.   I -- I take it from what you've

1011:43:43 referred to there is there wasn't any in
1111:43:45 existence at that time.  I assume that
1211:43:49 subsequent -- subsequently there was instituted
1311:43:51 such a program; correct?
1411:43:52     A.   Sir, we saw no evidence that they were
1511:43:57 being conducted.
1611:43:59     Q.   Okay.
1711:44:00     A.   I didn't say they didn't exist.
1811:44:01     Q.   Okay.
1911:44:02     A.   We just didn't see any evidence that
2011:44:04 they were being conducted.
2111:44:05     Q.   Okay.  So the -- the policies were in
2211:44:13 place, but the -- the carrying out of the
2311:44:16 policies were not being addressed.  Is that fair
2411:44:19 to say?
2511:44:19                MR. TARANTO:  Object to form.
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111:44:21                I'm sorry.
211:44:24     A.   We -- We saw no visible oversight
311:44:28 program for bioagent accountability or its
411:44:34 security by either the major commands or by the
511:44:42 Department of the Army.
611:44:43     Q.   Okay.
711:44:44     A.   We saw no evidence that supported that.
811:44:46     Q.   Okay.
911:44:46     A.   Now, what I was trying to clarify is

1011:44:51 you indicated there was no existence of a
1111:44:54 program.  We never said that.  I never said
1211:44:57 that.  What we said was we saw no evidence that
1311:45:00 they were coming and doing oversight.
1411:45:02     Q.   All right.  And then on the next page,
1511:45:09 2-3, ARMY02-010050 of Plaintiffs' 1, you just
1611:45:18 mention that all of the focus of the inspection
1711:45:19 was on the control and management of Army
1811:45:22 anthrax stocks, which we discussed earlier.  You
1911:45:25 noted that the findings and recommendations and
2011:45:28 conclusions could be applied to other biological
2111:45:30 agents, pathogens, or toxins in the Army's
2211:45:33 inventory; correct?
2311:45:34     A.   "Could be applied to virtually any
2411:45:45 biological agent, pathogen, or toxin in the
2511:45:48 Army's inventory."  Yes, that is correct.



800-898-7373
All Florida Reporting, Inc.

21 (Pages 78 to 81)

Page 78

111:45:50     Q.   Okay.  All right.  Let me skip through,

211:45:54 then, to the observations section,

311:46:07 ARMY02-010051, and go down through the -- the

411:46:11 observations that were made as a result of your

511:46:16 inspection.

611:46:16                Finding 001 was "Policies

711:46:23 governing U.S. Army Biological Defense Programs

811:46:26 for anthrax are inadequate"; correct?

911:46:28     A.   Yes.

1011:46:29     Q.   And just to skip down to the inspection

1111:46:37 results, I guess in your actual inspection you

1211:46:51 found that "Security clearances for several

1311:46:53 individuals had lapsed, and their five- or

1411:46:56 ten-year periodic reinvestigations were

1511:46:59 outdated."  That was one -- one finding;

1611:47:02 correct?  I'm looking at 1a.

1711:47:04     A.   Bear with me, sir.

1811:47:05     Q.   Yes.

1911:47:19     A.   "In numerous instances, required

2011:47:22 security clearances for several individuals had

2111:47:24 lapsed, and their five- or ten-year periodic

2211:47:30 reinvestigations were outdated."

2311:47:32     Q.   Okay.  And I assume that was from what,

2411:47:35 looking at their personnel files?

2511:47:37     A.   That is correct.
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111:47:38     Q.   Okay.  And then in b, another finding
211:47:41 was "There was significant variation in the
311:47:44 personnel security investigations of individuals
411:47:48 having access to hazardous biological
511:47:51 materials"; correct?
611:47:51     A.   Yes.  There was a lot of variation.
711:48:14     Q.   Okay.  And skipping over to the next
811:48:25 page, 2-5 of Plaintiffs' 1, ARMY02-010052, you
911:48:37 made a finding that "Documentation suggests" --

1011:48:40 excuse me -- "suggests that foreign nationals
1111:48:42 have had sole access to BSL" -- Biological --
1211:48:49 What is that?  Science Level 3?
1311:48:51     A.   Biosurety Lab --
1411:48:53     Q.   Biosurety.
1511:48:54     A.   Biosecurity Lab -- Level -- Level --
1611:48:54     Q.   Okay.
1711:48:57     A.   -- 3, Level 4 lab.
1811:48:59     Q.   Okay.  You mention that "Foreign
1911:49:00 nationals have had sole access to Biological
2011:49:04 Security Level 3 and Level 4 labs."  And you
2111:49:08 mention "Countries of origin:  China, Latvia,
2211:49:13 Iraq."  What was the -- the basis of -- of that
2311:49:15 statement?
2411:49:15     A.   That was based -- And I do recall this.
2511:49:23 That was based on our screening of records at
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111:49:27 USAMRIID where they did have a foreign national

211:49:33 Chinese scientist.  There were historical

311:49:40 documents of a foreign national from Latvia.

411:49:43 There was also a foreign national from Iraq that

511:49:46 was currently working there with the education.

611:49:50 I believe she had a Ph.D., as I recall.  And

711:49:55 essentially she was on a green card working at

811:50:00 USAMRIID performing this type of research at the

911:50:06 time.

1011:50:06     Q.   Okay.  And then in paragraph 2 on that

1111:50:15 page the observation is made "Workers" -- or

1211:50:21 finding is made, I guess, "Workers with

1311:50:22 potential medical problems that may impact their

1411:50:25 ability to reliably and safely perform their

1511:50:27 duties are not being identified."

1611:50:33                And below you mention as a

1711:50:35 for-instance "Individuals who are found with

1811:50:38 neuropsychiatric disorders, histories of alcohol

1911:50:40 dependence, claustrophobia, and asthma, with no

2011:50:44 documentation they had been cleared to work or

2111:50:48 restricted.  No apparent systems are in place to

2211:50:50 coordinate this information with the staff."

2311:50:53                Was that information or that

2411:50:56 finding also found from a review of the --

2511:50:59 what -- the medical files for the individuals
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111:51:01 that worked there?
211:51:04     A.   Yes, sir.  We did the sampling.  We
311:51:08 talked about the sampling, a percentage of
411:51:10 records due to the time constraints.  And as we
511:51:16 reviewed both personnel records and medical
611:51:19 records, these were some of the observations we
711:51:24 noted.
811:51:24     Q.   Okay.  When you do that type of
911:51:28 sampling of the medical records, do you actually

1011:51:32 make notes of the specific individuals involved
1111:51:36 or just generalized notes?
1211:51:40                For example, when you say an
1311:51:43 individual was found with a neuropsychiatric
1411:51:46 disorder or a history of alcohol dependence, are
1511:51:48 there names of the workers associated with that
1611:51:50 in your -- in your notes, or is it just a
1711:51:54 general observation from findings in the
1811:51:55 different personnel files that you go through?
1911:51:58     A.   This may be a lengthy response, but I
2011:52:04 believe it will help clarify some things, sir.
2111:52:08     Q.   Okay.
2211:52:08     A.   The IG has access to a number of
2311:52:12 records, to include medical records.  Now, that
2411:52:17 is a very sensitive issue under HIPAA, the
2511:52:20 Health -- HIPAA, the Health Information Privacy
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111:52:23 Act.  And that has -- information has to be

211:52:28 treated accordingly.

311:52:31                Therefore, while my inspectors

411:52:35 had access to that information, the level of

511:52:39 detail that you're asking about for the purposes

611:52:42 of this inspection -- what they were looking for

711:52:46 was systemic issues and patterns, things that

811:52:53 were noted that could be reported back in our

911:53:02 findings, presented to the leadership, with

1011:53:05 recommendations on ways to improve the program.

1111:53:09     Q.   Okay.  I understand.

1211:53:11                So that there's -- no specific

1311:53:13 names are noted because of HIPAA and potential

1411:53:16 violation of privacy and that -- that type of

1511:53:17 thing, basically?

1611:53:19     A.   Under the -- Under the charter that we

1711:53:21 were in there for, sir, that is correct.

1811:53:23     Q.   Okay.  All right.  Okay.  Let me skip

1911:53:28 through to page 2-7 of Plaintiffs' 1,

2011:53:42 ARMY02-010054.  Finding Number 2 or 002,

2111:53:47 "Existing oversight programs for anthrax

2211:53:50 research, development, and acquisition are

2311:53:52 outdated and inadequate."  Was that your

2411:53:54 secondary finding?

2511:53:57     A.   Yes, sir.
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111:53:58     Q.   And you mention in -- in your
211:54:13 inspection results, I guess because of what we
311:54:17 had discussed earlier, the Army Regulation 70-65
411:54:23 was not being -- was not being followed, but you
511:54:27 mentioned that "It has not been updated in the
611:54:31 past 22 years and is not well known or adhered
711:54:34 to"; correct?
811:54:35     A.   That is correct.
911:54:37     Q.   Now, in -- in paragraph 2 of your

1011:54:54 findings you mention "Oversight of contractor
1111:55:02 laboratories working with hazardous biological
1211:55:06 materials."  What are you referring to there?
1311:55:07     A.   There are biolabs in the public sector
1411:55:19 that the Department of Defense, Department of
1511:55:21 the Army has contracted out to do similar work
1611:55:26 for the Army or for the Department of Defense.
1711:55:36                And what we're saying is
1811:55:37 "Oversight of those contractor laboratories
1911:55:39 working with hazardous biological materials is
2011:55:43 primarily limited to the requirements found in
2111:55:46 the regulation governing the Biodefense Safety
2211:55:51 Program.  And there are no other Army
2311:55:57 requirements for accountability, inventory
2411:56:00 management, personnel training/screening of
2511:56:05 individuals placed on these laboratories."
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111:56:07     Q.   Okay.  Now let's skip through to page
211:56:16 2-9, Plaintiffs' 1.  010056 is the Bates number.
311:56:30 Finding 3 or 003 was what?  Maybe you can just
411:56:36 read that for me.
511:56:37     A.   Okay, sir.  "Finding 003:  Guidance
611:56:44 regarding anthrax accountability, inventory
711:56:48 management, and personnel training/screening is
811:56:53 either outdated, inadequate, nonexistent, or
911:56:58 being disregarded.  A current rollup of the

1011:57:03 Department of Army anthrax inventory cannot be
1111:57:07 measured."
1211:57:07     Q.   Okay.  And let me go down -- let me go
1311:57:12 down through the inspection results there.
1411:57:18                Item Number 1, you mention "There
1511:57:20 was no standard Army policy for the management
1611:57:22 and control of anthrax stocks"; correct?
1711:57:25     A.   That's correct.
1811:57:28     Q.   And a little further down you mention
1911:57:33 that the inventory guidance established in
2011:57:35 paragraph 3-3d of Army Regulation 70-65 that we
2111:57:41 discussed earlier was not being followed;
2211:57:43 correct?
2311:57:44     A.   It was not being followed.  That is
2411:57:46 correct.
2511:57:47     Q.   Now, you mention something that -- In
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111:57:50 the next sentence you mention "Local guidance
211:57:53 concerning this matter has been published, but
311:57:55 it is not being followed either."  What are you
411:57:57 referring to there?
511:57:57     A.   Going back to when I talked about --
611:58:04 earlier this morning about AR 70-65, the purpose
711:58:10 of the regulation, the policies, and the
811:58:14 procedures, it does talk about local limited
911:58:19 supplementation of this regulation is permitted,

1011:58:22 but not required.
1111:58:25                Local -- Commanders can always
1211:58:29 institute local policy, such as internal
1311:58:33 operating procedures or standard operating
1411:58:35 procedures, based on Army regulation or policy.
1511:58:42 And that -- that would be like what we call an
1611:58:44 internal operation procedure.  It would be
1711:58:47 something that's procedural.  It would be more
1811:58:49 process-focused.
1911:58:50     Q.   Okay.  And when you mention that local
2011:58:55 guidance concerning this matter has been
2111:58:57 published but not being followed, were you given
2211:59:00 some type of paper showing that some local
2311:59:07 rules, if you will, or guidance had been -- had
2411:59:09 been issued but was not being followed at -- at
2511:59:14 USAMRIID, for example?
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111:59:16     A.   I can't say it was USAMRIID.
211:59:18     Q.   It may have been one of the others?
311:59:19     A.   It could have been.
411:59:21     Q.   Okay.
511:59:21     A.   But what it is saying is that in all
611:59:24 likelihood it was an SOP or an internal
711:59:28 operating procedure.  And after reviewing it,
811:59:30 going through it, it was determined that it was
911:59:34 also not being followed.

1011:59:38     Q.   Okay.  And observation -- or Inspection
1111:59:41 Result Number 2 you mention "Determining
1211:59:45 individual reliability prior to employees having
1311:59:49 access to hazardous biological materials is
1411:59:52 critical to counter internal threats"; correct?
1511:59:55     A.   That is -- Yes.
1611:59:57     Q.   And then at the end of that paragraph
1712:00:00 you mention "There are currently no standards
1812:00:03 for potentially disqualifying information to be
1912:00:06 used as a guide during these screenings to
2012:00:08 preclude acceptance of individuals of
2112:00:11 questionable reliability"; correct?
2212:00:13     A.   That is correct.
2312:00:15     Q.   And then paragraph 3 really is -- it
2412:00:26 seems like an amplification of that.  You
2512:00:28 mention "There is no requirement for biological
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112:00:31 defense workers to inform supervisors when their
212:00:35 reliability status has changed.  Nor is there a
312:00:39 requirement for supervisors to determine if the
412:00:43 condition warranted restriction to etiologic
512:00:47 agents for a temporary period of time"; correct?
612:00:49     A.   Yes, sir.
712:00:50     Q.   And you give an example, "If a worker
812:00:55 is put on a narcotic pain medication or is
912:00:58 undergoing a period of extreme emotional

1012:01:01 turbulence, this information is currently not
1112:01:03 required to be self-reported by the worker to
1212:01:05 the supervisor prior to resumed -- resuming
1312:01:08 assigned laboratory duties"; correct?
1412:01:10     A.   That's correct.
1512:01:10     Q.   "Employees with access to hazardous
1612:01:17 biological materials are not in testing
1712:01:22 designated positions to monitor for illegal drug
1812:01:25 use."  What are you referring to there?
1912:01:27     A.   What we're saying is our -- what we --
2012:01:33 one of our findings was that employees who had
2112:01:39 access, a need to know, worked with hazardous
2212:01:44 biological materials, were not included and not
2312:01:50 tested -- that would be something we refer to as
2412:01:56 a TDP position, testing designated positions --
2512:02:02 to monitor for the use of illegal drugs.
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112:02:04     Q.   Okay.  However, you felt that the --
212:02:08 these personnel that -- that work in the
312:02:10 laboratories fell within the parameters of
412:02:12 Executive Order 12564 of the Drug-Free Federal
512:02:17 Workplace; correct?
612:02:18     A.   Yes.
712:02:21     Q.   All right.  And then in the -- skipping
812:02:35 to the next page, 2-10, 010057, in the fifth
912:02:44 finding you mention that "Some programs require

1012:02:47 urine testing for workers involved in biological
1112:02:51 warfare agent activities, participation in a
1212:02:54 drug screening program is voluntary on the part
1312:02:56 of the worker."
1412:03:00                In that particular sentence are
1512:03:01 you saying that -- Well, let me ask you what --
1612:03:07 what you referred to there.  I'm not clear on
1712:03:10 that.
1812:03:10     A.   It was driven by local policy and
1912:03:16 likely instituted locally at that particular
2012:03:20 lab.  And this goes back to no standards and the
2112:03:25 variability between all three labs.
2212:03:28     Q.   Okay.  And then finally in -- in the
2312:03:34 sixth finding, "There's no readily identifiable
2412:03:37 way to determine if a biological agent is
2512:03:39 present in a particular room"; correct?
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112:03:40     A.   That was correct.
212:03:42     Q.   Okay.  Let me skip through to 2-12.
312:03:52     A.   And -- And, sir --
412:03:53     Q.   Yes.
512:03:53     A.   -- this was at the time of our
612:03:55 inspection.
712:03:55     Q.   Right.  All these findings are at the
812:03:58 time of your inspection.
912:03:59     A.   Right.  Correct.

1012:04:00     Q.   I understand that.
1112:04:02                And let me just, since you
1212:04:04 mentioned that, digress -- or progress, I guess
1312:04:09 you could say, for a moment.  After these
1412:04:12 findings were presented and then ultimately in
1512:04:15 January your -- your final report that we'll
1612:04:17 talk about in a few minutes here, did you
1712:04:21 participate in any implementation activities at
1812:04:24 these labs to improve the security there?
1912:04:27     A.   No, sir.
2012:04:27     Q.   Okay.  All right.  I mentioned 2-12,
2112:04:37 010059, the fourth finding.
2212:04:39     A.   2 -- 2-12.  Okay, sir.
2312:04:53     Q.   Do you have it there?
2412:04:54     A.   I -- I've got it.  The fourth finding
2512:04:57 on page -- the top of page 2-12.
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112:05:00     Q.   Yes.  Of Plaintiffs' 1.  "Physical
212:05:02 security measures for protection of anthrax
312:05:04 stocks at Army installations were inadequate."
412:05:07 That was the fourth finding of the initial
512:05:09 report; correct?
612:05:09     A.   Yes, sir.
712:05:10     Q.   And then the -- that -- that was based
812:05:14 on the inspection results, looking at 1a, "One
912:05:21 facility had no internal Physical Security

1012:05:24 Plan," or PSP; right?
1112:05:26     A.   Yes, sir.
1212:05:26     Q.   Do you remember which of the three that
1312:05:28 was?  Was it USAMRIID or one of the others?
1412:05:31     A.   Do not recall, sir.
1512:05:32     Q.   Okay.  And, of course, you mention
1612:05:40 "Another facility had an internal Physical
1712:05:42 Security Plan, but it does not adequately
1812:05:45 address the basic physical security practices";
1912:05:48 correct?
2012:05:48     A.   Yes, sir.
2112:05:49     Q.   And then you mention "A formal
2212:06:05 vulnerability assessment has not been conducted
2312:06:06 at any of the facilities storing biological
2412:06:09 material"; right?
2512:06:09     A.   Yes, sir.
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112:06:10     Q.   I think there was a vulnerability

212:06:13 assessment that was conducted after you shared

312:06:16 these observations.  Did you have anything to do

412:06:19 with that?

512:06:19     A.   I do believe that with our

612:06:26 recommendations that were briefed one of the

712:06:29 very first actions as -- when the Vice looked at

812:06:40 the DAS and told them to implement the

912:06:42 recommendations, we were aware -- my office was

1012:06:44 aware that the Defense Threat Reduction Agency

1112:06:48 went out and conducted a vulnerability

1212:06:50 assessment shortly thereafter.

1312:06:52     Q.   Okay.  And you mention "A physical

1412:06:58 security inspection of rooms containing

1512:07:01 biological material has not been conducted by

1612:07:05 either the installation or the next higher

1712:07:07 commands"; correct?

1812:07:08     A.   Yes, sir.

1912:07:09     Q.   And then the d observation was "One

2012:07:16 facility had standard operating procedures that

2112:07:20 governed key and lock control and badge

2212:07:25 requirements; however, these standard operating

2312:07:27 procedures are outdated and, in numerous cases,

2412:07:30 are no longer applicable or being implemented."

2512:07:34 Do you remember which of the three facilities
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112:07:37 that described?
212:07:38     A.   No, sir, I do not.
312:07:39     Q.   And skipping over to 2-13, 010060 of
412:08:01 Plaintiffs' 1, you're reviewing controls at --
512:08:06 in place at the laboratories.  In a you mention
612:08:11 "Access is controlled by civilian security
712:08:13 guards and military medical personnel through
812:08:16 the front door.  No documentation they showed --
912:08:21 or received any type of security/response-type

1012:08:24 training"; correct?
1112:08:25     A.   We saw no evidence to reflect that they
1212:08:30 had received any type of security or response
1312:08:34 training.
1412:08:35     Q.   Okay.  And in paragraph b you mention
1512:08:40 that although "Permanent employees are provided
1612:08:42 with an electronic badge while visitors are
1712:08:47 given a visitor's badge of the type that has
1812:08:50 been in circulation since 1987," you mention
1912:08:56 there's piggybacking through, I guess, the --
2012:09:01 through the area by -- by visitors who were not
2112:09:07 issued that type of badge.  And -- And you've
2212:09:10 named two inspectors who were able to gain
2312:09:12 access through two restricted areas by this
2412:09:15 piggybacking; correct?
2512:09:17     A.   That is correct.
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112:09:18     Q.   And that -- And that's just pointing
212:09:20 out another security deficiency, if you will;
312:09:22 correct?
412:09:23     A.   That's correct.
512:09:25     Q.   And then in c you mention that
612:09:29 "Although local policy dictates that bags,
712:09:32 packages, and backpacks be checked upon entry,
812:09:36 such checks were not being done consistently.
912:09:40 Even though the facility recognizes that the

1012:09:42 biggest threat to this facility is an internal
1112:09:45 threat, personal items such as briefcases and
1212:09:47 bags are not checked on the way out"; correct?
1312:09:49     A.   That is correct.
1412:09:50     Q.   And "No additional checks of bags are
1512:09:55 conducted when personnel enter or leave higher
1612:09:58 biosafety levels" was the Observation d;
1712:10:01 correct?
1812:10:02     A.   That is correct.
1912:10:02     Q.   Skipping to 2-14, it's 010061 of
2012:10:30 Plaintiffs' 1.  And this is where you make
2112:10:37 observations regarding intrusion detective --
2212:10:40 detection systems or IDS; correct?
2312:10:43     A.   Yes, sir.
2412:10:43     Q.   And you mention "There is no
2512:10:50 Closed-Circuit Television, or CCTV, in place
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112:10:53 either inside or outside the rooms storing

212:10:56 biological material"; correct?

312:10:59     A.   Yes, sir.

412:10:59     Q.   And further down, 6b, you mention that

512:11:09 "Security force personnel at one facility have

612:11:11 no knowledge of biological material being stored

712:11:13 there"; correct?

812:11:15     A.   Yes, sir.

912:11:15     Q.   And what is the significance of that?

1012:11:27     A.   Security force first responders would

1112:11:32 need to know in any type of situation that they

1212:11:36 may be responding to under emergency conditions,

1312:11:40 whatever that emergency may be, they need to

1412:11:43 know the hazards that exist in that building to

1512:11:47 ensure they take the appropriate precautionary

1612:11:49 measures to protect themselves.

1712:11:52                Meaning fire department may want

1812:11:54 to wear SCUBA, self-contained breathing

1912:11:58 apparatus, before going in.  It could be

2012:12:01 flammables.  I mean, any type of structure

2112:12:05 should be marked on the outside with -- with a

2212:12:09 certain type of hazard warning signs.  And those

2312:12:12 are specifically for your EMTs, first

2412:12:15 responders, like fire department, security.

2512:12:17     Q.   Okay.  All right.  Now --
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112:12:20     A.   Does that answer your question, sir?
212:12:22     Q.   It does.  It does.
312:12:23                Now, there is a notation -- and
412:12:29 I'm looking at 010066, which is the next page
512:12:41 that I have in the production of this particular
612:12:46 report.
712:12:47     A.   Does it have a 2 dash something at the
812:12:51 bottom of it or --
912:12:52     Q.   2-010066.  It looks like this.

1012:12:59                MR. TARANTO:  I think that's a
1112:13:00 separate document.
1212:13:02                MR. SCHULER:  Okay.
1312:13:02                MR. TARANTO:  All right.
1412:13:03                MR. SCHULER:  All right.
1512:13:04                MR. TARANTO:  It was produced as
1612:13:05 a separate PDF file.
1712:13:06                MR. SCHULER:  That's -- That's
1812:13:07 fine.  But I just wanted to make sure, because
1912:13:09 it was -- it came up in sequence in --
2012:13:11                THE WITNESS:  Okay.
2112:13:12                MR. TARANTO:  All right.
2212:13:13                MR. SCHULER:  -- in the -- in
2312:13:13 the --
2412:13:13     A.   I don't believe I've seen that
2512:13:15 document, sir.
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112:13:15     Q.   Okay.  That's -- That's fine.  That's
212:13:17 why we're here.  That's why they call it
312:13:18 discovery.  You've got to ask the questions.
412:13:22                These documents -- And let me
512:13:24 just save some time to -- because it looks like
612:13:27 this may have been part of a threat assessment
712:13:29 and so forth.  And I'm -- I'm -- I have -- it's
812:13:37 010066 to 010088.  Mr. Elliott, let me just show
912:13:50 you these --

1012:13:50                MR. TARANTO:  May we back up just
1112:13:51 a second?
1212:13:51                MR. SCHULER:  Sure.
1312:13:52                MR. TARANTO:  Since it's a new
1412:13:52 document, the -- the prefix on it is ARMY02?
1512:13:57                MR. SCHULER:  Yeah.
1612:13:57                MR. TARANTO:  All right.  Thank
1712:13:58 you.
1812:13:58     Q.   Okay.  Let me -- Let me show you these.
1912:13:59 And I just need to have you tell me it's not
2012:14:02 part of your report, if it's not, and that you
2112:14:06 haven't seen it before just so I can rule it
2212:14:08 out.
2312:14:08     A.   It is not part of my report.
2412:14:10     Q.   Okay.
2512:14:12     A.   I have seen JSIVA vulnerability
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112:14:21 assessments in the past, and I have received

212:14:23 briefings, but this was not part of our report.

312:14:29     Q.   Okay.  And because we discussed it, I

412:14:32 guess I should mark it as Plaintiffs' next

512:14:35 number, which is Plaintiffs' 6, so we have a

612:14:38 record of what we're talking about.

712:14:38                (Plaintiffs' Exhibit 6 was marked

812:14:38          for identification.)

912:14:50     Q.   Okay.  Now, let's talk about

1012:14:57 Plaintiffs' 2.

1112:14:58     A.   Okay, sir.

1212:14:59     Q.   This particular report.  Now, this

1312:15:03 is -- it says, "Special Inspection of U.S. Army

1412:15:10 Biological Defense Program-Anthrax, November

1512:15:17 2001," on the face sheet; correct?

1612:15:18     A.   I think I gave you my copy, sir, so --

1712:15:21     Q.   Oh, really?  Okay.  Let me see.

1812:15:23     A.   And I may need to impose upon somebody.

1912:15:25                MR. SCHULER:  Do any of you have

2012:15:26 another copy so -- it would save some --

2112:15:28                MR. DINNELL:  Yeah.  ARMY02-11078

2212:15:31 through 11108, basically?  Is that the last

2312:15:33 page?

2412:15:33                MR. SCHULER:  That's it.

2512:15:34                MR. DINNELL:  Okay.  Yeah.
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112:15:35     A.   Okay.  Thank you.

212:15:36                All right, sir.

312:15:40     Q.   Okay.  Let me go back and reask the

412:15:43 question.  Plaintiffs' Number 2, which we've

512:15:46 marked this report, it says, "Special Inspection

612:15:49 of U.S. Army Biological Defense Program-Anthrax,

712:15:54 November 2001"; correct?

812:15:56     A.   Yes, sir.

912:15:57     Q.   And it's the Department of the Army

1012:16:00 Inspector General; right?

1112:16:02     A.   Yes, sir.  It's the agency.

1212:16:04     Q.   Yes.

1312:16:04     A.   Um-hum.

1412:16:05     Q.   And the date on this -- on the front

1512:16:09 page is January 23rd of '02; right?

1612:16:12     A.   That -- Yes, sir.

1712:16:13     Q.   Okay.  Now, since this was produced so

1812:16:18 recently, I haven't had a chance to go through

1912:16:19 this in detail, frankly, but I'm going to --

2012:16:22 going to ask you some questions about it.

2112:16:26                And is this the final version of

2212:16:28 your report?

2312:16:29     A.   Yes, sir.  This would have been the

2412:16:34 final publication, the official report.

2512:16:36     Q.   Okay.  And this was the final report of
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112:16:40 your team; right?

212:16:41     A.   Yes, sir.

312:16:42     Q.   And the -- And -- And again, this is --

412:16:59 this is copied on both sides.  It makes it a

512:17:02 little bit awkward, but the next page -- I'll

612:17:04 just mention the last two numbers -- the next

712:17:08 page, 79, is basically a memorandum for

812:17:11 distribution signed off on by Major General

912:17:17 Ryneska?

1012:17:17     A.   That's correct, sir.  Very good.

1112:17:18     Q.   All right.  Okay.  Got it the first

1212:17:20 time around.

1312:17:23                And where does Major General

1412:17:25 Ryneska -- is he - was he your superior at The

1512:17:29 Inspector --

1612:17:29     A.   At the time he was the deputy, The

1712:17:34 Inspector General.

1812:17:35     Q.   Okay.

1912:17:35     A.   In other words, he -- he served -- he

2012:17:38 was a major general underneath General Ackerman

2112:17:41 as the DTIG.

2212:17:44     Q.   Okay.  And let me ask you about the

2312:17:49 distribution of this memorandum, because there's

2412:17:52 lots of acronyms here, so -- and it's on page 80

2512:17:57 of Plaintiffs' 2.
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112:17:59                It says, "Initial Distribution:

212:18:01 DUSD."  Then it has in parentheses "TSP&C."  Do

312:18:07 you know what that is?  I'm going to test your

412:18:11 knowledge of these things now.

512:18:13     A.   Sir, I believe that is the deputy under

612:18:19 the secretary --

712:18:20     Q.   Of defense?

812:18:20     A.   I can't say, sir.  I -- I -- Normally

912:18:29 Department of Defense would start off as DOD.  I

1012:18:32 don't know what the exact acronym is for, sir.

1112:18:35     Q.   What about TSP&C?  Do you know what

1212:18:38 that is?

1312:18:38     A.   No, sir, I do not.

1412:18:39     Q.   DOD IG?

1512:18:42     A.   Now, that would be the Department of

1612:18:44 Defense Inspector General.

1712:18:45     Q.   Okay.  Now, is that a separate agency

1812:18:48 from yours?

1912:18:49     A.   Yes, sir.  That is part of the

2012:18:53 Department of Defense.

2112:18:55     Q.   Okay.

2212:18:55     A.   Separate agency within the Department

2312:19:01 of Defense.  It's -- It would be where the

2412:19:04 secretary of defense resides.

2512:19:06     Q.   Okay.
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112:19:06     A.   And the Department of the Army resides

212:19:09 underneath the Department of Defense.

312:19:11     Q.   Okay.  ASA, do you know what that is?

412:19:17     A.   Assistant Secretary of the Army for

512:19:22 Installations and Environment.

612:19:24     Q.   Okay.  Let me flip down to the bottom.

712:19:29 OTSG?

812:19:31     A.   Office of the Secretary General or --

912:19:40 OT -- oh, surgeon general.  Office of the

1012:19:43 Surgeon General.  That would have been the

1112:19:45 surgeon general of the Army specifically, and

1212:19:49 that would have been Lieutenant General Peake.

1312:19:51     Q.   AMC-IG?

1412:19:54     A.   Army Material Command IG.

1512:19:57     Q.   And then ATEC-IG?

1612:20:00     A.   That's Army Test and Evaluation Command

1712:20:02 IG.

1812:20:02     Q.   Okay.  And then MEDCOM?

1912:20:05     A.   And then MEDCOM IG.

2012:20:06     Q.   We already discussed.  Yeah.

2112:20:24                There's a memorandum on page 81

2212:20:31 of Plaintiffs' 2, a memorandum of the -- for the

2312:20:36 Vice Chief of Staff, Army.  It's not clear to me

2412:20:40 who the author of this was.  Maybe it's -- Maybe

2512:20:50 the pages are flipped here.  It's not clear.
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112:20:52 But anyway, do you -- do you know who the -- the

212:20:55 author of that memorandum is?

312:20:57     A.   Sir, looking at the top of the

412:21:01 letterhead, it originated from The Inspector

512:21:06 General.  And it says, "SAIG," which stands for

612:21:11 Secretary of the Army Inspector

712:21:14 General-Technical Inspections.  So that would

812:21:17 have been my office symbol.

912:21:21     Q.   Okay.

1012:21:25     A.   And so this memorandum would have been

1112:21:27 generated by my office for The Inspector

1212:21:31 General's signature, I -- I do believe.  I --

1312:21:36 This is going back to the 1st of November.  It

1412:21:40 should have a following page to it.

1512:21:43     Q.   I don't see a following page, unless --

1612:21:46 unless it's flipped -- flipped over, but this

1712:21:50 memorandum is -- it may be, because it says,

1812:21:54 "SAIG," on page 80, and then 81 says, "SAIG-TI,"

1912:22:01 as well.

2012:22:01     A.   But if it doesn't show the hyphen and

2112:22:04 the office symbol -- Let me just go back, sir.

2212:22:17                Okay.  I believe there would have

2312:22:20 been a follow-on page to this, sir.

2412:22:22     Q.   It's not there?

2512:22:30     A.   I could be wrong.  You know what, sir?
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112:22:42 It's -- Here's where it is.  And this could be
212:22:46 just -- You have the memorandum --
312:22:47     Q.   Right.
412:22:48     A.   -- which is marked "page 1."
512:22:53                Then we have something marked "i"
612:22:55 down at the bottom.  And that's the table of
712:22:57 contents at the top would be the next page.  And
812:23:02 then 1-2 is where General Ackerman signed the
912:23:08 memorandum -- the action memorandum that was

1012:23:10 prepared by my office.
1112:23:13     Q.   Okay.  So --
1212:23:19     A.   "Subject:  Directive for Special
1312:23:21 Inspection (U.S. Army Biological Defense
1412:23:25 Program-Anthrax) Action Memorandum."
1512:23:28                And then if you go to page 1-2,
1612:23:31 you'll see Lieutenant General Ackerman's
1712:23:34 signature.  That is the second page --
1812:23:38     Q.   I see.
1912:23:39     A.   -- to that memorandum, sir.
2012:23:40     Q.   Okay.
2112:23:41     A.   It may just be -- have been put out of
2212:23:43 order.
2312:23:43     Q.   Okay.
2412:23:44                MR. TARANTO:  So it sounds like
2512:23:45 the -- If you go by the table of contents, it
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112:23:47 sounds like the table of contents page should

212:23:50 come before instead of after this page 1.

312:23:58                THE WITNESS:  I think i should

412:24:00 have been first as your table of contents.

512:24:01                MR. TARANTO:  All right.  Yeah.

612:24:02                THE WITNESS:  This page should

712:24:03 have been first, sir.

812:24:05                MR. SCHULER:  Okay.

912:24:05                MR. TARANTO:  All right.

1012:24:05                THE WITNESS:  And it could have

1112:24:06 been just the way it was photocopied.

1212:24:08                MR. TARANTO:  Yep.

1312:24:09                THE WITNESS:  And then colocated

1412:24:10 or put together.

1512:24:11     A.   And then what would have followed is

1612:24:13 the memorandum for the Vice Chief of Staff of

1712:24:16 the Army in order.  Page 1, page 1-2.

1812:24:23                And as I look at this, following

1912:24:25 the table of contents, it shows i as -- that's

2012:24:27 the table of contents, then the action

2112:24:30 memorandum, then next would be the directive

2212:24:33 from the Vice Chief to the TIG dated 5 November.

2312:24:38 And that's correct.  I believe it's just out of

2412:24:41 order, sir.

2512:24:42     Q.   Okay.
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112:24:47     A.   And then it goes on down through the

212:24:52 various enclosures and attachments, the

312:24:57 directive, the action memorandum.

412:25:13     Q.   Okay.  So then -- then there's a

512:25:15 memorandum signed by General Ackerman; right?

612:25:17     A.   That was at 1-2.  That was the action

712:25:22 memorandum.  This is the front page of that

812:25:25 memorandum, sir.  Then -- Right there, sir, on

912:25:37 your left, I believe.  Is that General

1012:25:41 Ackerman's signature?

1112:25:42     Q.   Right.

1212:25:43     A.   That's it, sir.

1312:25:44     Q.   Okay.  Well, I'm already past that.

1412:25:45 I'm on to the second memorandum, I guess --

1512:25:47     A.   All right, sir.

1612:25:48     Q.   -- of General Ackerman.

1712:25:49     A.   And then that -- that is the 5 November

1812:25:52 directive to us to do that.  And that authorizes

1912:25:57 us to do the inspection and get the necessary

2012:26:00 administrative help from the rest of the Army

2112:26:03 staff and MACOMs as deemed necessary to fulfill

2212:26:06 that mission.

2312:26:07     Q.   Okay.

2412:26:09     A.   And that was included in P-1

2512:26:13 previously, the Plaintiffs' Exhibit Number 1
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112:26:16 earlier.
212:26:16     Q.   Okay.  Well, let me ask you this just
312:26:26 as a -- as a general question.  Is there any
412:26:29 significant difference in your findings as -- as
512:26:32 published in this January 23rd, 2002 version
612:26:36 versus the November of 2001 version?
712:26:40     A.   I don't believe so, sir.  I -- I think
812:26:45 essentially, with the exception of some of the
912:26:48 things you've seen here, most of the findings

1012:26:52 and the -- are going to be the same, sir.
1112:26:59     Q.   Okay.
1212:27:12     A.   I do note that there is some additions
1312:27:14 in here, sir, so it's -- it's more
1412:27:19 comprehensive.  More information is provided in
1512:27:22 this than the previous.
1612:27:39                A good example of that is if you
1712:27:42 go to -- at the bottom it's page ES-4 or it's --
1812:27:56 ends in 091, you'll see --
1912:28:01     Q.   Hold on a second.  091?
2012:28:09                Okay.
2112:28:10     A.   A briefing of these findings was
2212:28:13 prepared by the DAIG inspection team and
2312:28:19 presented to the Vice Chief of Staff of the Army
2412:28:21 on 30 November.  That's the date that I briefed
2512:28:24 General Keane and the -- the director of the
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112:28:29 Army staff and some of the other principal
212:28:33 members of the Army staff.
312:28:34     Q.   Okay.  So that's -- that's the -- we
412:28:37 were talking about the day before Thanksgiving,
512:28:39 but upon review of this, it --
612:28:41     A.   No.  I believe that was the day
712:28:43 before -- I think --
812:28:44     Q.   Oh, was it?
912:28:45     A.   Perhaps Thanksgiving fell on the 31st.

1012:28:45     Q.   Okay.
1112:28:48                THE WITNESS:  Isn't there 31?
1212:28:50                MR. TARANTO:  No.
1312:28:50                THE WITNESS:  No, there's not.
1412:28:50                MR. TARANTO:  There wouldn't be a
1512:28:51 31 in November.
1612:28:52     A.   Oh, so it must have been the week
1712:28:53 after.
1812:28:53     Q.   All right.  So you -- In any event,
1912:28:55 refreshing your recollection --
2012:28:56     A.   Okay.
2112:28:57     Q.   -- Plaintiffs' 2 reminds you that
2212:29:00 the -- the face-to-face meeting that we
2312:29:01 discussed in detail earlier was really on
2412:29:03 November 30th, 2001; correct?
2512:29:06     A.   That's correct.  And this is where the
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112:29:11 Vice directed that an Army Biological Surety

212:29:14 Program be established.

312:29:16     Q.   Okay.

412:29:17     A.   And "All subsequent recommendations

512:29:20 made in this report serve to implement that

612:29:24 decision."  And that is where it was up to the

712:29:29 director of the Army staff, General Byrne, to

812:29:32 implement that.

912:29:33     Q.   Okay.  But essentially your

1012:29:37 recommendation -- I mean, your findings and your

1112:29:39 recommendations were made as you found them in

1212:29:44 November but encompassed in this report of

1312:29:46 January 23rd, 2002; correct?

1412:29:48     A.   That's correct, sir.

1512:29:49     Q.   And then the implementation of that was

1612:29:51 left to someone else?

1712:29:53     A.   That would have been left to the Army

1812:29:54 staff to do that, sir.

1912:29:56     Q.   Okay.

2012:29:56     A.   We wouldn't be the executing arm of

2112:29:58 that to ensure that happens.

2212:29:59     Q.   Okay.  When you were at USAMRIID or

2312:30:07 even before you went there, do you remember

2412:30:10 talking with a Colonel Kelly Davis?

2512:30:16     A.   I don't recall, sir.  I do know that I
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112:30:28 met with USAMRIID's higher headquarters, and I

212:30:34 did talk to a few individuals there,

312:30:39 specifically with their IG, inspector general.

412:30:45     Q.   Okay.  Let me show you this memorandum.

512:31:01 This is ARMY03-006981 that was produced to us.

612:31:13 It's a memorandum from Colonel Davis to Colonel

712:31:19 Eitzen, the commander at USAMRIID, dated

812:31:23 November 14th at 5:20 p.m., subject IG

912:31:30 inspection.

1012:31:30                My -- My basic question to you is

1112:31:31 have you ever seen that -- did you see that

1212:31:35 memorandum back at the time in November 2001

1312:31:40 when you would have done the inspection and had

1412:31:44 your briefing afterwards?

1512:32:06     A.   You know, I can't recall, sir.

1612:32:08     Q.   Okay.  We'll mark that -- We'll mark

1712:32:10 that, since we talked about it, as Plaintiffs'

1812:32:13 7.

1912:32:13     A.   It -- It looks like a copy of an e-mail

2012:32:20 transmission --

2112:32:21     Q.   Okay.

2212:32:21     A.   -- is what it looks like.

2312:32:23     Q.   Yes.  And we'll mark this as

2412:32:25 Plaintiffs' 7.

2512:32:25                (Plaintiffs' Exhibit 7 was marked
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112:32:49          for identification.)
212:32:49     A.   And just reading that, sir, it looks
312:32:52 like at the outbrief, where we outbriefed them,
412:32:57 they were looking at possibly some of the things
512:33:02 they might prepare themselves to anticipate
612:33:07 could be coming their way.
712:33:08     Q.   He mentions in here things we discussed
812:33:10 in your report.  A personal reliability program;
912:33:13 correct?  Enhanced physical security.  It refers

1012:33:17 to outgoing bag checks and 360-degree
1112:33:22 closed-circuit TV monitoring of BL-3 and BL-4
1212:33:26 suites, suite intrusion detection systems.  And
1312:33:33 an agent accountability program for working
1412:33:37 stocks; correct?  Those are the things he
1512:33:39 mentions in there?
1612:33:39                MR. TARANTO:  Objection.  The
1712:33:40 document speaks for itself.  And the witness
1812:33:41 indicated he wasn't familiar with the document.
1912:33:44     Q.   Those are the things he mentions in
2012:33:46 there; right?
2112:33:48                You have to say, "Yes," for the
2212:33:49 record.
2312:33:49     A.   I mean, well --
2412:33:50     Q.   You can't just shake your head.
2512:33:52     A.   I -- I read the document.
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112:33:53     Q.   Right.

212:33:54     A.   And it does appear to be a copy of an

312:33:56 e-mail transmission.  As to the validity of it,

412:33:59 I can't say.

512:34:00     Q.   Okay.

612:34:00     A.   But it goes back to an earlier

712:34:02 statement that I made.  We do give a formal in

812:34:07 briefing to the command and we do give a formal

912:34:10 exit briefing.  And we would have clearly

1012:34:13 briefed the leadership, the command there, with

1112:34:16 our findings and some suggested recommendations

1212:34:21 to take.

1312:34:21     Q.   Okay.  When you went to USAMRIID, did

1412:34:38 you go into both buildings?  There's a

1512:34:44 Building 1412 and a Building 1425.  If you

1612:34:47 remember.

1712:34:47     A.   We -- I don't remember the building

1812:34:55 numbers, and I can't recall if they were two

1912:35:03 separate buildings by number but contained

2012:35:07 common passages between both of them.

2112:35:11                I do recall that we went into

2212:35:15 what we were told were their operational areas,

2312:35:18 where they would do their work.  They had an

2412:35:22 administrative side where administrative

2512:35:27 support, admin functions would be performed, and
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112:35:29 then they had like their working labs.
212:35:34     Q.   Did you -- Do you remember talking with
312:35:36 a Mr. Arrison, who was their physical security
412:35:42 officer?
512:35:48     A.   Not by name, not by position.  I know
612:35:53 my physical security subject matter expert would
712:35:57 have likely dealt -- well, more than likely
812:35:59 dealt with whoever was responsible for security.
912:36:03 And that would have been Master Sergeant Sheila

1012:36:05 Johnson.
1112:36:06     Q.   For example, in your report, where you
1212:36:08 made the observation about the piggybacking,
1312:36:13 that would have been somebody in your group, I
1412:36:15 assume, that had made that observation and
1512:36:17 reported it back, and that was collated into the
1612:36:19 overall report?
1712:36:20     A.   Correct.
1812:36:21     Q.   Okay.  Do you -- And that -- would that
1912:36:23 have been this Master Sergeant Johnson that
2012:36:25 probably would have been involved in something
2112:36:27 like that, since she was a physical security
2212:36:29 person?
2312:36:29     A.   Well, that is one thing that we look
2412:36:37 for.  We -- We -- That is a common term,
2512:36:40 "piggybacking," especially when going through a
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112:36:44 controlled entry point, access point, that you
212:36:47 do use some form of control procedure to gain
312:36:51 entry.
412:36:53                And we're -- we're always looking
512:36:55 and observing for any type of piggybacking, is
612:37:00 the term used for that, where somebody may enter
712:37:03 the code and then somebody behind them would
812:37:09 have piggybacked on them when the door was
912:37:11 opened.

1012:37:14                And unfortunately that does
1112:37:18 occur.  So there were observations of it.  I can
1212:37:22 tell you I did observe it at USAMRIID.
1312:37:24     Q.   You -- You, yourself, observed it?
1412:37:26     A.   I personally observed it.
1512:37:26     Q.   Okay.
1612:37:27     A.   I -- I personally did it.
1712:37:28     Q.   Okay.
1812:37:30     A.   I'll -- It -- It was just a noted
1912:37:35 finding.  It was a noted observation.
2012:37:39     Q.   Do you remember, Mr. Elliott, whether
2112:37:41 there were -- because there's -- there was
2212:37:44 observation about guards and locations of guards
2312:37:47 at buildings.  Do you remember whether there
2412:37:49 were, when you were there, guards at each
2512:37:53 building or not?
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112:37:56     A.   I don't recall.
212:38:06     Q.   And I assume, but I've got to ask you
312:38:15 these questions, do you remember whether -- did
412:38:17 you -- did you observe guards at all?
512:38:19     A.   Yes.
612:38:19     Q.   Okay.  Do you remember whether they
712:38:23 were armed or not?
812:38:24     A.   Don't recall.
912:38:25     Q.   Do you remember whether they were

1012:38:28 stationary or roving?
1112:38:31     A.   The ones I did observe were stationary.
1212:38:34     Q.   Okay.
1312:38:40     A.   Now, that was within the facilities
1412:38:41 itself.
1512:38:42     Q.   Yes.
1612:38:47                Do you remember at USAMRIID
1712:38:48 whether there was any fencing when you were
1812:38:51 there to fence off the USAMRIID facilities
1912:38:55 within Fort Detrick?
2012:38:56     A.   No, there were not.
2112:38:58     Q.   Okay.
2212:39:03     A.   At that time there were not.
2312:39:04     Q.   When you were there, were you there
2412:39:05 during the daylight hours?
2512:39:07     A.   Yes.
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112:39:07     Q.   So there wouldn't be any -- necessarily

212:39:13 any observations about lighting or anything like

312:39:14 that around the facility; correct?  I didn't see

412:39:19 any in your report.

512:39:20     A.   No.

612:39:20     Q.   At the time that you were there -- and

712:39:31 I apologize if I asked you this earlier in

812:39:33 connection with your report, but there were --

912:39:37 was there any CCTV coverage of the working areas

1012:39:42 of the BS Level 3 and BS Level 4 labs?

1112:39:45     A.   I don't recall seeing any, and I don't

1212:39:52 recall including that in our report.  That was

1312:39:55 one of our observations.  We did inquire about

1412:39:58 it, but we didn't note it.  We didn't physically

1512:40:06 see it, if it was.

1612:40:08     Q.   Did you note, was there any

1712:40:11 closed-circuit TV coverage of any areas when you

1812:40:14 were there?

1912:40:14     A.   I'm trying to --

2012:40:16                MR. TARANTO:  Object to asked and

2112:40:17 answered.

2212:40:19     A.   I -- I -- I don't recall seeing any.

2312:40:21     Q.   Okay.  Do you remember if there was any

2412:40:28 system for logging in and logging out for

2512:40:35 laboratory workers there?
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112:40:40     A.   Now, clarify "system."  Do you mean

212:40:44 just an audit -- audit trail?

312:40:45     Q.   Signing in -- Yeah.  Signing in and

412:40:47 putting your badge number down or, you know, the

512:40:50 name and time that you entered and time that you

612:40:53 left type of thing.

712:40:55     A.   I can't recall specifically for in and

812:41:03 out of the labs.  There were accountability --

912:41:07 or a system of documents for tracking certain

1012:41:11 things and who had access to certain things;

1112:41:15 however, they weren't being executed --

1212:41:20     Q.   Okay.

1312:41:20     A.   -- with any regularity or any -- any

1412:41:24 consistency.

1512:41:24     Q.   Okay.  Would you agree with me that

1612:41:33 regulations and standard operating procedures

1712:41:36 are only as good as the personnel assigned to

1812:41:38 carry them out?

1912:41:39                MR. TARANTO:  Object to form.

2012:41:40     A.   You're -- You're asking me my opinion.

2112:41:44 And again, that was not our charter.  We were

2212:41:47 there specifically to look at what we were

2312:41:56 tasked to do and then the facts and data to

2412:42:01 support our findings and recommendations.

2512:42:03     Q.   Okay.  Would you agree with me if you
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112:42:12 have a regulation and it's not being enforced,
212:42:15 it's like having no regulation at all?
312:42:17                MR. TARANTO:  Object to form.
412:42:18     A.   To answer your question, it really goes
512:42:23 back to the previous question.  We would have to
612:42:27 note our observations with quantifiable facts
712:42:31 and data and say these things aren't being done,
812:42:36 what should be done, and then it's up to the
912:42:38 leadership.

1012:42:40                That's the purpose of the IG, as
1112:42:44 fact-finders.  And we're -- we're serving as the
1212:42:47 Secretary of the Army's eyes and ears and to
1312:42:50 report back fact-based information so that the
1412:42:56 Sec Army and the leadership can make
1512:42:58 well-informed decisions based on our
1612:43:00 recommendations which were justified by
1712:43:03 quantifiable facts and data.
1812:43:04                You know, it's nothing personal.
1912:43:06 It's business.  And that's the downside, if you
2012:43:10 want to call it, being an IG.  I look at it as
2112:43:16 keeping the personality out of the
2212:43:19 decision-making process.  And we really need to
2312:43:23 drive our decision-making based on processes --
2412:43:26     Q.   Okay.
2512:43:26     A.   -- facts and data.
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112:43:27     Q.   And when you mentioned earlier when we

212:43:34 discussed personal reliability -- a personal

312:43:38 reliability program, I guess, or programs, there

412:43:42 are variations in the types of personal

512:43:45 reliability programs, I think, that can be

612:43:48 instituted; correct?

712:43:49     A.   The two I'm most familiar with are the

812:43:55 Army's chemical PRP program and the Army's nuke

912:43:59 PRP program.  And they're both very similar.

1012:44:05     Q.   They both, I think, have background

1112:44:08 checks; correct?

1212:44:09     A.   Both do require background checks.

1312:44:12     Q.   And then I think they both require

1412:44:15 periodic updates of those background checks, do

1512:44:17 they not?

1612:44:17     A.   That is correct.

1712:44:18     Q.   Okay.

1812:44:20     A.   Now, I need to clarify something.  I'm

1912:44:24 speaking in terms of what I would have known

2012:44:27 back then.  I've largely been removed from that

2112:44:31 program and out of that program since 2004.

2212:44:34     Q.   And I understand that.  Yeah.

2312:44:37     A.   And -- And it could be possible the

2412:44:39 regs and regulations have been revised since

2512:44:41 then.
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112:44:41     Q.   Yeah.  I'm not talking about today.

212:44:42 I'm -- I'm talking about back then, when you

312:44:44 would have been familiar with it.

412:44:49                The background checks used for

512:44:52 chemical and -- and the nuclear programs are

612:44:57 within themselves broken down in parts.  There's

712:45:00 criminal background checks, personal background

812:45:03 checks, and financial or property background

912:45:06 checks; correct?

1012:45:07     A.   That is correct.

1112:45:08     Q.   And I think there's another -- a facet

1212:45:14 of it that deals with any contact with foreign

1312:45:16 nationals or traveling to other countries;

1412:45:19 correct?

1512:45:19     A.   That is correct.

1612:45:20     Q.   Do the nuclear and chemical personal

1712:45:25 reliability programs have a lie detector

1812:45:31 component to them?

1912:45:32     A.   Not that I'm aware of.

2012:45:35     Q.   Okay.  Do they have a psychological

2112:45:40 exam -- psychological examination aspect to

2212:45:43 them?

2312:45:44     A.   Well, I think a better way to answer

2412:45:48 your question is we -- we talked about the

2512:45:52 background checks, and you -- you covered a wide
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112:45:56 array of things that they would look at.  And I
212:46:00 am in agreement with you that they would look at
312:46:02 those things.
412:46:03                Now you're beginning to cross
512:46:05 over into a separate area that deals with the
612:46:09 reliability, and that would be the medical
712:46:11 background.
812:46:13     Q.   Right.
912:46:14     A.   And that would be performed by a

1012:46:19 doctor, a surgeon that is responsible for the
1112:46:25 medical evaluation and is familiar with the
1212:46:31 surety program and the requirements for medical
1312:46:34 screening of people into PRP.
1412:46:38     Q.   Okay.
1512:46:38     A.   Does that help?
1612:46:39     Q.   Yes.
1712:46:39     A.   Okay.
1812:46:40     Q.   But I'm just asking you based on your
1912:46:41 own knowledge whether in the chemical and
2012:46:44 nuclear areas back in 2001 and earlier --
2112:46:51 whether they had any type of psychological or
2212:46:54 psychiatric exams and physical exams associated
2312:46:56 with the personnel reliability programs.
2412:46:59     A.   That determination would be made on a
2512:47:01 case-by-case basis by the appropriate medical
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112:47:05 authority that is responsible for the medical
212:47:07 surety evaluations.
312:47:09     Q.   Okay.  So -- And -- And all I'm trying
412:47:12 to do is to get to what your knowledge is.  So
512:47:14 you don't really have any knowledge of that.  Is
612:47:16 that what you're telling me?
712:47:19     A.   Me personally?
812:47:19     Q.   Yes.
912:47:20                Or whether they're -- whether

1012:47:22 they have a mandatory -- Let me -- Let me
1112:47:24 clarify my question.
1212:47:25                Do you know whether -- as part of
1312:47:27 the PRP or personal reliability programs for the
1412:47:30 chemical and nuclear workers, whether as a
1512:47:34 component of that there is a mandatory
1612:47:36 psychological or physical examination?
1712:47:38     A.   Yes.
1812:47:39                MR. TARANTO:  Objection to the
1912:47:40 extent that you're asking him to address what
2012:47:43 the regulations require.  The regulations speak
2112:47:45 for themselves.  If you want to --
2212:47:48                MR. SCHULER:  No.  I'm just
2312:47:48 asking him his personal knowledge.  That's all.
2412:47:50     A.   The -- The -- I was in PRP myself at
2512:47:53 the time of this inspection, as well as my team
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112:47:55 members.
212:47:55     Q.   Okay.
312:47:56     A.   So I -- I can tell you that as a surety
412:48:00 officer, and I -- I was a surety officer on a
512:48:05 number of occasions during my career, that
612:48:09 there's a close -- close working relationship
712:48:13 between the certifying surety officer and the
812:48:16 medical surety officer.
912:48:18                The medical surety officer that

1012:48:21 does the medical evaluations in accordance with
1112:48:24 the regulation does the necessary screening.  If
1212:48:27 they determine that there are any disqualifying
1312:48:32 factors, that then would be reported to the
1412:48:36 surety officer.
1512:48:38                Now, again, you kind of get into
1612:48:40 the HIPAA aspect of it.  That's why it's got to
1712:48:43 be a medical doctor.
1812:48:44     Q.   Okay.
1912:48:45     A.   Obviously that would be -- determine
2012:48:49 whether a person -- if there is disqualifying
2112:48:52 information, medical information that would
2212:48:57 either preclude them from entering into the
2312:49:00 program or the need for suspending them from the
2412:49:05 program, removing them from the program, either
2512:49:09 permanently or temporarily.  There are cases
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112:49:14 where people are removed temporarily for medical
212:49:16 reasons.
312:49:16     Q.   Okay.  When you were at USAMRIID, was
412:49:27 there any type of buddy system for entering into
512:49:31 the BSL-3 and BSL-4 level labs?
612:49:36     A.   You're asking me if there was a system?
712:49:45     Q.   Yes.  If you know or if you recall.
812:49:48     A.   I don't recall.
912:49:50     Q.   Okay.  Do you recall -- And -- And

1012:49:58 maybe you're sort of restricted because you were
1112:50:00 there mostly in the -- during the day, but do
1212:50:03 you recall whether there were any security
1312:50:11 guards on the premises in quote, unquote, off
1412:50:15 hours, let's say from 8 p.m. to, let's say,
1512:50:18 6 a.m. in the morning?
1612:50:19     A.   No, I don't.
1712:50:22     Q.   Have you been back to USAMRIID at all
1812:50:36 since this inspection in November of 2001?
1912:50:39     A.   I have not.
2012:50:40     Q.   So that was your -- your one and only
2112:50:44 time there, when you went for the inspection
2212:50:46 in -- in November of '01; correct?
2312:50:49     A.   It was.  I believe it was.
2412:50:51     Q.   Okay.  At any time after you did your
2512:50:58 inspection and your reports came out were you
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112:51:01 ever interviewed by the FBI?
212:51:03     A.   No.
312:51:06     Q.   Outside of any contact you've had with
412:51:19 lawyers for the government in this case -- and I
512:51:24 don't want to know what -- what conversations
612:51:26 you had with them, but have you had any
712:51:30 conversations with anyone else about the anthrax
812:51:37 attacks or how they may have been executed?
912:51:44                MR. TARANTO:  I'm sorry.  Are you

1012:51:45 asking apart from also his inspection, or did
1112:51:48 you want him to include his inspection?
1212:51:50                MR. SCHULER:  His inspection
1312:51:51 would be fair, yeah.  Um-hum.
1412:51:53                MR. TARANTO:  All right.  So you
1512:51:54 want him -- All right.
1612:51:55     A.   That would only have been with the IG
1712:51:58 and my chain of command.
1812:51:59     Q.   Okay.  And --
1912:52:03     A.   In other words, within the agency and
2012:52:06 with the IG, the TIG.
2112:52:07     Q.   Okay.  All right.
2212:52:08     A.   DTIG.
2312:52:09     Q.   And are we talking about just general
2412:52:12 conversations, or were they specific
2512:52:16 conversations?
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112:52:16     A.   They would have been specific questions
212:52:19 about the inspection and the results.  And
312:52:26 obviously before I go and brief the Vice and the
412:52:29 Army's leadership, I'm going to prebrief my
512:52:34 boss.  And there were subsequent conversations
612:52:40 updating the TIG as to how the Army was
712:52:49 executing the recommendations.
812:52:53     Q.   Okay.  And I -- I think I had asked you
912:52:55 before -- and I don't want to -- to -- maybe my

1012:53:02 question wasn't clear when I first asked you,
1112:53:04 but my initial question, what I meant to ask
1212:53:11 you, if I wasn't clear, was that -- did you have
1312:53:14 any specific conversations with anyone, whether
1412:53:17 it was your boss or -- or -- or anyone else, for
1512:53:20 that matter, outside of attorneys, as to the
1612:53:25 specifics of how the anthrax attacks may have
1712:53:28 been executed or where they came from?
1812:53:32     A.   No.
1912:53:34     Q.   Now, you mentioned you did have
2012:53:37 conversations with --
2112:53:40     A.   Yes.  I did have contact after -- I did
2212:53:53 have contact from CID.  The Army's Criminal
2312:53:58 Investigation Division was made aware of our
2412:54:02 inspection.
2512:54:04     Q.   Okay.
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112:54:04     A.   And I was contacted about that by two
212:54:10 CID -- or one CID special agent that I was
312:54:16 familiar with and did come and see me.  And in
412:54:24 turn, I was also contacted by a DOD special
512:54:30 agent that was also involved and was concerned
612:54:39 with the results of our report and what we may
712:54:42 have found.
812:54:43     Q.   Okay.  And in the discussions with
912:54:47 those two people did you -- I mean, did you

1012:54:52 basically discuss with them the findings of your
1112:54:54 report?
1212:54:54     A.   That's correct.
1312:54:55     Q.   Okay.
1412:54:55     A.   And what they chose to do with them, I
1512:54:58 mean, that was beyond our scope.  And that would
1612:55:01 have been in their lane.
1712:55:02     Q.   Okay.  Did you discuss with them --
1812:55:04                MR. TARANTO:  Let me -- Let me
1912:55:06 just assert an objection.  Since this involves a
2012:55:10 criminal investigation arm of the defense
2112:55:12 department, we would assert an objection of
2212:55:15 privilege as to specific communications on
2312:55:17 criminal investigation matters and instruct the
2412:55:21 witness not to answer.
2512:55:22                MR. SCHULER:  Okay.  Well, I
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112:55:24 think the investigation --
212:55:25                MR. TARANTO:  But he can give a
312:55:26 general --
412:55:27                MR. SCHULER:  I think the
512:55:28 investigation is closed now, so I don't think
612:55:29 that --
712:55:29                MR. TARANTO:  He can answer
812:55:29 general questions.
912:55:29                Pardon?

1012:55:30                MR. SCHULER:  I think the
1112:55:30 investigation is closed now, so there's no
1212:55:32 privilege.
1312:55:32                MR. TARANTO:  All right.  Well,
1412:55:34 no.  The privilege implies to past
1512:55:36 investigations or ongoing investigations.
1612:55:36                MR. SCHULER:  I respectfully
1712:55:36 disagree with you.
1812:55:37                MR. TARANTO:  Because it can have
1912:55:38 a chilling effect on the ability of
2012:55:40 investigative agencies -- criminal investigative
2112:55:43 agencies to conduct investigations.
2212:55:47                MR. SCHULER:  Well, not when the
2312:55:47 investigation is closed.  I respectfully
2412:55:50 disagree with you.
2512:55:50                MR. TARANTO:  All right.
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112:55:51                MR. SCHULER:  And we'll have to
212:55:51 take that up with the Court.
312:55:52     Q.   But let me ask you -- Your lawyer
412:55:57 instructed you not to answer about the content
512:55:59 of any of the conversations.  Let me ask you,
612:56:02 the agent that contacted you from the Criminal
712:56:05 Investigation Division of the Army, do you
812:56:08 recall the name of that individual?
912:56:09     A.   Unfortunately, nine years later I do

1012:56:13 not.
1112:56:13     Q.   And what about the special agent from
1212:56:15 the Department of Defense, the name of that
1312:56:18 individual?
1412:56:18     A.   I do not.
1512:56:19     Q.   What -- In what -- At what point in
1612:56:24 time -- And obviously this is probably going to
1712:56:26 be two different contacts, so let me start with
1812:56:28 the CID of the Army.  At what point in time did
1912:56:32 they contact you, approximately?
2012:56:33     A.   This -- This was about the time that we
2112:56:37 briefed the Army's leadership.
2212:56:39     Q.   So in late 2001?
2312:56:41     A.   Yes.  And they became aware of it
2412:56:45 and -- or they for other reasons became aware
2512:56:51 and they were following up with us to see if
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112:56:55 there might have been anything relevant to what

212:57:00 they were doing --

312:57:02     Q.   All right.

412:57:02     A.   -- to assist or aid them.

512:57:04     Q.   Okay.  And the Department of Defense

612:57:09 special agent, at what point in time was contact

712:57:11 made by that individual?

812:57:12     A.   Like within the next day, because the

912:57:17 CID agent contacted me as a courtesy to let me

1012:57:26 know that DOD SA wanted to come and talk to me

1112:57:29 about it just to see if there might be anything

1212:57:33 that could aid or assist their agencies with

1312:57:38 getting to the facts.

1412:57:40     Q.   And so again, that would -- that

1512:57:42 contact would have been late 2001 sometime?

1612:57:44     A.   Yes, best as I recall.

1712:57:47     Q.   All right.  And now, I don't want you

1812:57:51 to tell me the content of any of these

1912:57:54 conversations, but prior to this deposition here

2012:57:56 today have you had any conversations with the

2112:58:00 attorneys for the justice department?

2212:58:03     A.   Prior to today --

2312:58:05     Q.   Yes.

2412:58:05     A.   -- have I had any conversations with

2512:58:11 the Department of Justice attorneys?
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112:58:13     Q.   Yes.
212:58:14     A.   Regarding these results?
312:58:15     Q.   Well, I don't want you to tell me the
412:58:17 subject matter, but just -- I just want to know
512:58:20 if you've had contact or conversations, you
612:58:22 know, with the Department of Justice attorneys.
712:58:24     A.   Yes.
812:58:25     Q.   Okay.  And on how many occasions?
912:58:27     A.   At least three.

1012:58:32     Q.   Okay.  And have they been
1112:58:36 telephonically or in person or both?
1212:58:38     A.   Both.
1312:58:40     Q.   Have the -- The face-to-face part of
1412:58:47 it, has that taken place here in the Quad Cities
1512:58:50 area?
1612:58:50     A.   Yes, they did.
1712:58:51     Q.   And I think you said three
1812:59:02 conversations.  How many of the three were face
1912:59:04 to face?
2012:59:04     A.   Two.
2112:59:05     Q.   Okay.  And they were both here in this
2212:59:08 Quad Cities area?
2312:59:09     A.   Yes.
2412:59:09     Q.   Okay.  And then one telephone
2512:59:12 conversation?
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112:59:12     A.   Yes, sir.
212:59:15                Let me back up.  I've had more
312:59:20 than one telephonic conversation.  I've had
412:59:24 actually two or three telephonic conversations.
512:59:28 And that was my -- The first phone call I
612:59:31 received was to notify me of this deposition.
712:59:36     Q.   Right.
812:59:36     A.   And I can't recall specifically -- I
912:59:42 believe it was the Army's Staff Judge Advocate

1012:59:45 Office that contacted me.  Once they were able
1112:59:48 to locate me, that's how I was contacted.
1212:59:48     Q.   Okay.
1312:59:54     A.   And then there was another follow-up or
1412:59:58 subsequent phone call as to when the dates were
1501:00:02 going to be and when the -- if I was going to be
1601:00:05 available for the dates of the deposition.
1701:00:10     Q.   Okay.
1801:00:10     A.   The next phone call, as I recall, was a
1901:00:15 telephone call with both the Army Litigation
2001:00:22 Office and the Department of Justice on the
2101:00:25 phone asking me some preliminary questions.
2201:00:27     Q.   Okay.
2301:00:28     A.   And then two subsequent meetings in
2401:00:32 person with both the Army SJA and also with the
2501:00:42 Department of Justice.
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101:00:45     Q.   All right.  And the face-to-face

201:00:47 meetings, about how long were they?

301:00:49     A.   We had a meeting yesterday, and we also

401:00:54 had a very brief meeting Monday afternoon.  They

501:01:00 flew in sometime late -- midafternoon on Monday.

601:01:06 We met briefly on Monday, and then we met

701:01:09 yesterday.

801:01:09     Q.   Okay.  Now, you brought with you a

901:01:16 number of documents today in some folders.  And

1001:01:21 I have -- They've mostly been copies of things

1101:01:24 that -- that I have copies of.  Is there

1201:01:26 anything that you brought with you today that we

1301:01:28 haven't discussed?

1401:01:32     A.   I do believe so.

1501:01:33     Q.   What else do you have in the package

1601:01:35 there?

1701:01:35     A.   Let me go through the documents.

1801:01:37     Q.   Sure.

1901:01:38     A.   Got a copy of the report which you now

2001:01:41 have.

2101:01:41     Q.   That's already been marked.  Right.

2201:01:43     A.   I did have a full copy of then

2301:01:46 regulation policy AR 70-65.

2401:01:50     Q.   Which I -- Which I think we marked as

2501:01:52 Plaintiffs' 5.  Right.
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101:01:53     A.   I do have a copy of what was marked

201:01:57 P-1.

301:01:59     Q.   Plaintiffs' 1.  All right.

401:02:00     A.   Right.

501:02:01                I do have a copy of Appendix A,

601:02:05 which was just a consolidated list of

701:02:07 recommendations.

801:02:08                MR. TARANTO:  I -- I think that

901:02:09 copy has A and B.

1001:02:11                MR. SCHULER:  I think it's

1101:02:11 attached.

1201:02:21                MR. TARANTO:  That document was

1301:02:22 produced to you at the same time as Plaintiffs'

1401:02:26 Exhibit 2.

1501:02:28                MR. SCHULER:  Okay.

1601:02:49     Q.   Okay.  So you've given me, Mr. Elliott,

1701:02:53 a copy of a document which is ARMY2-011109.  And

1801:03:04 it's both sides -- both sides are copied through

1901:03:08 ARMY2-011113.  And these appear to be

2001:03:18 appendices -- Well, let's see here.  We've got

2101:03:23 two Appendix As.  We've got one Appendix A -- I

2201:03:32 think they're identical.  They're just recopied

2301:03:34 on the back side, which makes it -- Okay.

2401:03:41                In any event, there's Appendix A

2501:03:43 and Appendix B that you're showing me.  And --
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101:03:51     A.   It may have a list of acronyms,
201:03:52 possibly.
301:03:53     Q.   Well, it does.  It does.
401:03:54     A.   Okay.  I think that's going to be
501:03:57 included in this.
601:03:59     Q.   That was -- That was going to be my
701:04:01 next question.
801:04:03     A.   But you can --
901:04:16     Q.   I don't see it attached to this.

1001:04:18                In any event, is -- are -- are
1101:04:21 these appendices here, A and B, were they part
1201:04:25 of your official report dated January 23rd,
1301:04:29 2002?
1401:04:30     A.   I would have to go back and verify, but
1501:04:32 I do believe they are, sir.
1601:04:34     Q.   Okay.  It's not attached to Plaintiffs'
1701:04:36 2 that we marked.  It's --
1801:04:38     A.   Oh, okay.  It's possible -- May I see
1901:04:43 it again, sir?
2001:04:44     Q.   Yep.  Let me just look quickly.  Okay.
2101:04:49     A.   A-1 and B-1 should have been included
2201:05:00 with this, sir.  It's in the index.  It may have
2301:05:04 been inadvertent --
2401:05:05     Q.   So -- So we -- So we have a good record
2501:05:07 here, A-1 and -- and B-1 should have been
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101:05:10 included with Plaintiffs' 2?
201:05:11     A.   That's correct.
301:05:12     Q.   Okay.
401:05:13     A.   And it's listed in the index.
501:05:17                MR. SCHULER:  Okay.  Why don't we
601:05:18 just agree to attach this as part of Plaintiffs'
701:05:21 2 so I don't mark it separately.  Okay?
801:05:24                MR. TARANTO:  Could you make it
901:05:25 2A or something like that?  They do --

1001:05:28                MR. SCHULER:  We can do that.
1101:05:28                MR. TARANTO:  Mr. Schuler, they
1201:05:30 were provided to us one day apart.  I looked at
1301:05:32 them, and I just made a judgment.  They looked
1401:05:35 like they belonged together.
1501:05:36                MR. SCHULER:  Okay.
1601:05:37                MR. TARANTO:  But it's better
1701:05:38 to -- as the witness has, to confirm that, so --
1801:05:41                MR. SCHULER:  Okay.  We'll
1901:05:41 mark -- We'll mark this separate.
2001:05:42                MR. TARANTO:  That's why they
2101:05:44 were produced separately.
2201:05:45                MR. SCHULER:  We'll mark it --
2301:05:46                MR. TARANTO:  They came in as
2401:05:47 separate documents.
2501:05:48                MR. SCHULER:  Okay.  We'll mark
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101:05:48 it 2A then, the two appendices, which are the
201:05:51 January 23rd, 2002 report.
301:05:51                (Plaintiffs' Exhibit 2A was
401:05:51          marked for identification.)
501:05:54     Q.   Any other documents that you brought
601:05:56 with you today that we haven't discussed?
701:05:59     A.   I did bring a copy of Army Regulation
801:06:03 385-69.
901:06:05     Q.   Okay.

1001:06:07     A.   This is dated 31 December, 1993, and
1101:06:15 it's a safety regulation regarding the
1201:06:22 Biological Defense Safety Program.
1301:06:24     Q.   Okay.  And this Army Regulation 385-69
1401:06:32 was enacted on December 31, 1993; is that
1501:06:35 correct?
1601:06:35     A.   Yes, sir.
1701:06:37     Q.   And that was a regulation in existence
1801:06:43 in 2001 that works in tandem with Code of
1901:06:51 Federal Regulation 32-626; correct?
2001:06:53     A.   That is correct.
2101:06:54     Q.   Okay.
2201:06:55     A.   In fact, that's what drove that
2301:06:57 regulation, sir --
2401:06:57     Q.   All right.  Let me go ahead and --
2501:06:59     A.   -- was the --
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101:07:00     Q.   -- mark those since we talked about it.
201:07:02     A.   Yes, sir.
301:07:02     Q.   And this is -- You're handing me a
401:07:07 document that's Bates stamped ARMY02-001707
501:07:18 through ARMY02-001721.  Yeah.
601:07:43     A.   I -- I do recall something that I do
701:07:47 believe is germane that I would like to go back.
801:07:51     Q.   Okay.  Just give me a second so I can
901:07:55 get this marked.

1001:07:56     A.   Yes, sir.
1101:07:56     Q.   We'll mark this as Plaintiffs' 8.
1201:07:56                (Plaintiffs' Exhibit 8 was marked
1301:07:56          for identification.)
1401:08:00     Q.   Hold that thought, because --
1501:08:03 Plaintiffs' 8 is the Army Regulation 385-69
1601:08:09 effective December 31, 1993.
1701:09:00                Okay.  Go -- Go ahead.  You were
1801:09:01 going to clarify something, Mr. Elliott.
1901:09:03     A.   Yes, sir.  You -- You asked me about
2001:09:07 all conversations that I had, and I mentioned
2101:09:10 CID, DOD SA.
2201:09:12     Q.   Right.
2301:09:13     A.   Once this report was published, and you
2401:09:19 saw the distribution list, I -- I did have a
2501:09:24 number of phone calls with respective IGs from
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101:09:28 those agencies.
201:09:30                This at the time was an official
301:09:33 IG document.  And as such, the release of these
401:09:37 documents would have been through those
501:09:41 channels.  I was listed as the point of contact
601:09:44 for questions, assistance.
701:09:50                If you recall, in the cover
801:09:52 letter by -- signed by General Ryneska dated
901:09:56 18 February, 2002, while this document was

1001:10:00 published by the Army G-1 dated 23 January, by
1101:10:07 the time logistically it's printed, we get it
1201:10:09 back, it's packaged, we get it mailed out, we're
1301:10:12 about to send it out, it would have gone with
1401:10:14 these cover letters to these respective IGs and
1501:10:17 staff.
1601:10:18     Q.   Okay.
1701:10:19     A.   So I did have conversations about the
1801:10:24 results with these different offices and the
1901:10:29 IGs --
2001:10:29     Q.   Okay.
2101:10:31     A.   -- as they were looking at -- They were
2201:10:36 being required to execute the recommendations.
2301:10:42                And if you recall, the Vice in
2401:10:45 his memorandum directed the DAS to execute the
2501:10:51 findings.  And that was -- As a result, the Vice
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101:11:13 Chief of Staff of the Army directed that an Army
201:11:16 Biological Surety Program be established.  All
301:11:20 subsequent recommendations made in this report
401:11:22 serve to implement that decision.
501:11:25                We are not the executing arm of
601:11:28 that or the enforcement agency.  That would be
701:11:32 up to the Army staff and leadership to do that.
801:11:41                And the recommendations that were
901:11:43 identified listing -- if you recall, some of the

1001:11:51 recommendations, there's -- the consolidation
1101:11:53 will identify which agency, which staff within
1201:11:56 the Army would have the lead for that.
1301:11:59     Q.   Okay.
1401:12:00     A.   Do you recall seeing that, sir?
1501:12:02     Q.   I believe so.
1601:12:04     A.   Okay.  If you go back to the
1701:12:07 consolidated list of recommendations --
1801:12:09     Q.   Right.
1901:12:09     A.   -- I think it will set -- it will list
2001:12:11 that, sir.
2101:12:12     Q.   Okay.  Now, do you reference anywhere
2201:12:17 in your report the regulation that you just --
2301:12:21 you just mentioned, AR 385-69?
2401:12:27     A.   Let me go back to the findings, sir.
2501:12:33 We did have Mr. Patton as a member -- as an IG
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101:12:37 at the time, sworn in, and he was part of our

201:12:45 inspection.

301:12:50     Q.   By the way, the title of this 1993

401:12:55 regulation is "Biological Defense Safety

501:12:58 Program"; correct?

601:13:04     A.   I'm -- Say it again, sir.

701:13:07     Q.   The title of this is "Biological

801:13:11 Defense Safety Program"; correct?

901:13:12     A.   Correct.

1001:13:12                There is -- If you go to page

1101:13:16 2-2, sir, of the -- I think it's marked P-1.

1201:13:27 Page 2-2, third paragraph down.

1301:13:40     Q.   Okay.

1401:13:41     A.   Last sentence, "There is a periodic

1501:13:45 Department of the Army Biological Defense Safety

1601:13:48 Inspection Program mandated for the Army Safety

1701:13:53 Office by AR 385-69, Biological Defense Safety

1801:13:58 Program, but their mission is largely limited to

1901:14:01 safety."

2001:14:02     Q.   Okay.  Is that the only reference in

2101:14:07 here to that, as far as you know?

2201:14:10                MR. TARANTO:  I'll object to

2301:14:12 form.  The document speaks for itself.  But if

2401:14:18 you want him to look at the document and --

2501:14:20     Q.   Yeah.  Take a look at it.
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101:14:21                MR. TARANTO:  -- and take the
201:14:22 time, that's fine.
301:14:23     A.   Sir, when we were doing our preliminary
401:14:28 preparation for this, we were aware of this
501:14:30 regulation and felt that it was important that
601:14:35 it be considered as part of our assessment and
701:14:40 inspection.  And again, that's why we had
801:14:42 Mr. James Patton from the Army Safety Office,
901:14:49 who is -- is largely responsible for the

1001:14:51 oversight of that.
1101:14:52                And those -- those were being
1201:14:55 done, but it's more aimed at an OSHA oversight
1301:15:01 regarding safety.
1401:15:02     Q.   Okay.  Than security?
1501:15:06     A.   And I would -- I believe that's the
1601:15:15 only reference to it, sir.
1701:15:17     Q.   I think on 2-7 it's referred to.
1801:15:20     A.   Oh, okay.
1901:15:21     Q.   In -- In an oblique sort of way.  It's
2001:15:23 paragraph number 1, about two-thirds of the way
2101:15:27 down.
2201:15:34     A.   Yes, sir.  And it only establishes the
2301:15:42 Army Safety Program.  And that was driven
2401:15:46 largely by the previous federal requirement that
2501:15:52 was cited earlier, CRC 32 series.  You mentioned
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101:15:58 it, referenced it.  I can't remember the exact
201:16:02 numbers.  But in your list you did reference --
301:16:06 that's what drove that policy or regulation
401:16:11 requirement, sir.
501:16:12     Q.   Okay.  That 385-69 does apply to
601:16:22 civilian -- Army civilian employees; correct?
701:16:25     A.   Yes, sir.
801:16:25     Q.   And as you said, it's basically a
901:16:33 laboratory safety program; right?

1001:16:35     A.   Yes, sir.
1101:16:58                MR. TARANTO:  Mr. Schuler, I -- I
1201:16:59 don't mean to interrupt you now.
1301:17:00                MR. SCHULER:  Yes.
1401:17:00                MR. TARANTO:  But I'm just
1501:17:01 wondering, did -- did you -- I'm assuming that
1601:17:06 you probably have a fair amount more and
1701:17:08 therefore we would want a lunch break, or did
1801:17:11 you think you're about close to finishing?
1901:17:14                MR. SCHULER:  I don't -- I don't
2001:17:14 think I have a whole lot more.
2101:17:16                MR. TARANTO:  Oh, all right.
2201:17:17                MR. SCHULER:  It's -- It's 1:20.
2301:17:18                MR. TARANTO:  Should we just take
2401:17:19 a chance to talk about it off the record and see
2501:17:21 what your plans are?
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101:17:22                MR. SCHULER:  Yeah.  We can go
201:17:22 off the record.  We can go off the record.
301:17:23                MR. TARANTO:  I don't want to
401:17:23 clutter the record.
501:17:24                MR. SCHULER:  Right.
601:17:24                THE VIDEOGRAPHER:  We are off the
701:17:25 record at 1:17 p.m.
801:17:28                (A recess was taken.)
901:32:54                THE VIDEOGRAPHER:  We are on the

1001:32:55 record at 1:33 p.m.
1101:32:57                MR. TARANTO:  Mr. Schuler, I just
1201:32:59 want to clarify or modify a previous instruction
1301:33:01 to the witness on not answering a specific
1401:33:05 question on CID inquiry, on the Criminal
1501:33:07 Investigation Division.
1601:33:11                To the extent that the witness
1701:33:12 knows that communications that he had or
1801:33:16 discussions with CID were not confidential, then
1901:33:20 we would permit inquiry into that.
2001:33:23                To the extent that he either
2101:33:26 doesn't know whether it was confidential or not
2201:33:28 or if it was confidential, he's not free to
2301:33:31 disclose it, and we'd give him an instruction
2401:33:33 not to answer.
2501:33:35                MR. SCHULER:  Okay.  And again,

Page 144

101:33:36 I -- I depart from your observation.
201:33:36                MR. TARANTO:  Right.
301:33:39                MR. SCHULER:  I think once an
401:33:40 investigation is closed, as this is, the
501:33:42 confidentiality privilege goes out the window,
601:33:44 but we can talk about that at a later time.
701:33:47     Q.   While we were off the record,
801:33:49 Mr. Elliott, I asked you and -- and we have
901:33:51 been -- or I was about to discuss with you this

1001:33:56 Department of the Army Pamphlet 385-69, the
1101:34:02 regulation pertaining to Biological Defense
1201:34:05 Safety -- the Biological Defense Safety Program,
1301:34:10 but I had asked you off the record -- is this
1401:34:12 the last document that you have that we haven't
1501:34:14 discussed?
1601:34:15     A.   Yes, sir.
1701:34:15     Q.   Okay.
1801:34:16     A.   That is.  I have no more other
1901:34:22 documents.
2001:34:22     Q.   All right.  And do you have a copy of
2101:34:26 that in front of you, 385-69?
2201:34:29     A.   I gave it to you, I believe, sir,
2301:34:31 didn't I?
2401:34:31     Q.   Let me see.
2501:34:32     A.   And you were going to enter that.
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101:34:33     Q.   Here it is right here.  We've marked it
201:34:35 as Plaintiffs' 8.
301:34:37     A.   Um-hum.
401:34:39     Q.   And to the extent that you are or are
501:34:57 not familiar with this regulation, feel free to
601:34:59 tell me that you're not familiar with it, but
701:35:03 referring to -- Let me go back and see.
801:35:21                And we already established -- and
901:35:23 I -- I don't mean to repeat myself here, but for

1001:35:27 the purposes of a predicate, that this
1101:35:30 particular regulation applies really to
1201:35:33 laboratory safety as opposed to security;
1301:35:35 correct?
1401:35:35     A.   It is safety-driven, yes.  That's
1501:35:39 correct.
1601:35:39     Q.   And just going down through the -- down
1701:35:44 through the regulation itself, it talks about
1801:35:49 the background in 1-4 that the regulation
1901:35:57 applies to the safe use, handling, storage,
2001:36:01 shipment, and disposal of etiologic agents.
2101:36:07 "This pamphlet describes requirements based on
2201:36:11 the Centers for Disease Control --
2301:36:14 Control-National Institute of Health guidelines,
2401:36:17 Biosafety in Microbiological and Biomedical
2501:36:21 Laboratories, and establishes guidelines for



800-898-7373
All Florida Reporting, Inc.

38 (Pages 146 to 149)

Page 146

101:36:24 toxins"; correct?  That's the general heading of
201:36:26 it; right?
301:36:27     A.   Yes.  Yes, sir.
401:36:27     Q.   And without getting into great detail,
501:36:36 the various portions of the regulation mandate
601:36:46 reporting -- inspection and reporting of
701:36:52 particular forms of toxins in terms of
801:36:57 inspecting the institution's biological level
901:37:03 laboratories on a regular basis, some are

1001:37:06 monthly, some are, I believe, quarterly,
1101:37:08 depending on the seriousness of the toxin;
1201:37:10 correct?
1301:37:11                MR. TARANTO:  Object to form.
1401:37:12 Also, I'm not sure if you're asking him to
1501:37:15 repeat what the regulation actually says or to
1601:37:17 interpret --
1701:37:18                MR. SCHULER:  I'm just asking him
1801:37:19 about his knowledge of it.  That's all.
1901:37:22                MR. TARANTO:  All right.
2001:37:22     A.   I am aware that there were requirements
2101:37:32 that oversight inspections or audits were
2201:37:40 required.  As to how often, the frequency, and
2301:37:43 by who, I -- I can't tell you without reading
2401:37:46 this document in greater detail.
2501:37:49     Q.   Do you recall whether you were provided
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101:37:51 with any of the safety audits and -- and risk
201:37:57 assessments prior to your inspection of
301:37:59 USAMRIID?
401:38:00     A.   Not a risk assessment, but safety
501:38:05 audits had been performed by the Army Safety
601:38:08 Office of the program.
701:38:11     Q.   Okay.  And were you provided copies of
801:38:13 those?
901:38:16     A.   I don't recall, but if I go back to the

1001:38:20 findings, I believe it was noted in the
1101:38:23 findings --
1201:38:23     Q.   All right.
1301:38:26     A.   -- that the Army Safety Office had
1401:38:30 conduct -- conducted audits.
1501:38:43                If you'll give me a few minutes,
1601:38:45 sir.
1701:38:45     Q.   Sure.
1801:38:46     A.   I -- I do seem to recall.
1901:39:52                I do see where it's referenced on
2001:39:54 page 2-7.  And we discussed this earlier.  That
2101:39:59 was the first mention of AR 385-69 in the first
2201:40:08 paragraph under inspection results, about the
2301:40:13 second sentence from the last, but I'm trying to
2401:40:17 see if there's any mention of it -- documented
2501:40:26 findings that those inspections had been
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101:40:29 performed.

201:40:54                Sir, I don't see a specific

301:40:58 reference in the inspection report that would

401:41:01 lead back to that being performed.

501:41:07     Q.   The safety audits?

601:41:09     A.   The safety -- Yes.

701:41:10     Q.   Okay.

801:41:11     A.   So without being able to reference that

901:41:19 specifically in the inspection results, I don't

1001:41:23 recall.

1101:41:23     Q.   Okay.  I mean, when we talk about

1201:41:26 safety, I mean, we're dealing with -- in this

1301:41:28 regulation, besides the safety audits and the --

1401:41:31 the risk assessment deals with emergency

1501:41:34 procedures, a waste disposal, immunization,

1601:41:39 personnel monitoring, those type of things;

1701:41:42 right?

1801:41:42     A.   Yes, sir.

1901:41:43     Q.   Okay.  And one of the things that it

2001:41:47 says, and I think you touched on it in your

2101:41:49 report as well, under 2-3, occupational health,

2201:41:56 part C, assignment of personnel, and I'm looking

2301:42:00 at page 3 of the report, the one that's been

2401:42:05 produced as ARMY2-002067, it references the fact

2501:42:12 that "Only personnel who are physically and

Page 149

101:42:14 mentally capable of working in biocontaminant
201:42:19 areas," then it has in parentheses "BL Level 3
301:42:22 and BL Level 4, or with toxins will be assigned
401:42:25 to these duties"; correct?
501:42:27     A.   Yes, sir.
601:42:28     Q.   And part of this regulation,
701:43:12 particularly Chapter 6, deals with -- and it's
801:43:17 on page 15, deals with importation, shipment,
901:43:21 and transport of etiologic agents; correct?

1001:43:23     A.   Of the regulation, sir?
1101:43:29     Q.   Yes.
1201:43:29     A.   Page 15?
1301:43:30     Q.   Page 15, yes.  ARMY2-002079 is what I'm
1401:43:37 looking at.
1501:43:37     A.   Oh.  The regulation I've got, sir,
1601:43:42 dated 31 December, '93, only has -- or goes to
1701:43:48 nine pages.
1801:43:51                MR. TARANTO:  If you --
1901:43:52 Mr. Schuler, if you could show him the
2001:43:53 particular page you're referring to.
2101:43:55                MR. SCHULER:  Yeah.  And maybe --
2201:43:56 Yeah, I think this is the one.  Yeah.
2301:43:59                THE WITNESS:  It may have a
2401:44:00 paragraph --
2501:44:07                MR. TARANTO:  Which exhibit?  I'm
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101:44:08 sorry, which exhibit are we on now?
201:44:10                MR. SCHULER:  This would be -- I
301:44:12 think he's got the exhibit number.
401:44:13                MR. TARANTO:  Or which
501:44:15 regulation?  Is it --
601:44:16                MR. SCHULER:  This is 385-69.
701:44:20                THE WITNESS:  385-69.
801:44:22                MR. TARANTO:  Not the pamphlet,
901:44:23 but the original Regulation 385-69?

1001:44:24     A.   This is DA pam.  I'm looking at the
1101:44:26 pam.  This is the regulation.
1201:44:27     Q.   Okay.
1301:44:28                MR. TARANTO:  All right.
1401:44:28     A.   So the pam I did not have.
1501:44:30     Q.   Okay.
1601:44:30     A.   So what this is is a copy of the pam.
1701:44:37 And you're asking me about --
1801:44:39     Q.   For the purposes of the deposition,
1901:44:41 "the pam" being the pamphlet that's published --
2001:44:43     A.   Right.
2101:44:44     Q.   -- to flesh out the regulation?
2201:44:57     A.   I -- I wouldn't use that term.  It
2301:45:01 supplements the regulation.
2401:45:02     Q.   Okay.
2501:45:06     A.   It's by the same proponent.  And that

Page 151

101:45:09 would be the Army Safety Office.  This is the
201:45:12 overall policy and general guidance.  This tends
301:45:17 to be more procedural, more process-based, more
401:45:21 focused.
501:45:22     Q.   All right.
601:45:25     A.   That's from the pam.
701:45:26     Q.   Okay.  And I'll mark this as --
801:45:29     A.   So I'm trying to understand your
901:45:31 question again.

1001:45:31     Q.   I just asked if this part of the
1101:45:33 regulation also applies to importation,
1201:45:36 shipment, and transport of etiologic agents.
1301:45:39 That's all.  And I'll mark this -- this page --
1401:45:42     A.   If -- If it's in the pam --
1501:45:43     Q.   -- 15 of the pamphlet as Plaintiffs' --
1601:45:46     A.   -- and it was -- and it was current at
1701:45:47 the time, which it was, I would say yes.
1801:45:48     Q.   Okay.  I'll mark this as Plaintiffs'
1901:45:51 next numbered exhibit.  What is the number on
2001:45:53 that one?
2101:45:54     A.   Sir, I think that was 8.
2201:45:56     Q.   Okay.  I'll mark this as Plaintiffs' 9,
2301:45:59 the page of the pamphlet we were talking about.
2401:46:01                MR. TARANTO:  This is just one
2501:46:02 page of --
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101:46:03                MR. SCHULER:  Right.
201:46:03                MR. TARANTO:  -- of Exhibit 8.
301:46:05                Exhibit 8 is the pamphlet; right?
401:46:07                THE WITNESS:  No.
501:46:07                MR. SCHULER:  No.  Exhibit 8 is
601:46:08 the regulation.
701:46:09                THE WITNESS:  Is the regulation.
801:46:10                MR. SCHULER:  Yeah.
901:46:10                MR. TARANTO:  Oh, all right.

1001:46:12                MR. SCHULER:  Yeah.
1101:46:14                THE WITNESS:  There's also a pam.
1201:46:15     Q.   Well, here, let me show --
1301:46:16                MR. TARANTO:  Right.  Right.
1401:46:16 Okay.
1501:46:17     Q.   -- let me show you this.
1601:46:18                And I probably should just mark
1701:46:19 this all together, but that -- does that appear
1801:46:21 to represent the pamphlet?
1901:46:24     A.   DA Pam 385-69.
2001:46:24     Q.   Yeah.
2101:46:27     A.   The purpose prescribes the minimum
2201:46:29 safety criteria and technical requirements for
2301:46:32 the Army Biological Defense Safety Program and
2401:46:36 will be used in conjunction with 32 CFR 626,
2501:46:41 which we referenced earlier.  This is a copy of
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101:46:45 the pam.
201:46:46     Q.   Okay.
301:46:46     A.   Right.
401:46:47     Q.   Let's just mark that whole thing as
501:46:49 Plaintiffs' 9 then.
601:46:50                MR. TARANTO:  So that's the
701:46:51 entire pamphlet; right?
801:46:53                MR. SCHULER:  Right.
901:46:53                MR. TARANTO:  And I'm sorry, can

1001:46:54 I ask you what the Bates numbers you have on
1101:46:56 that are just to see if it corresponds?
1201:47:00                MR. SCHULER:  Yeah.  Let me just
1301:47:01 mark this.  Hold on one second.
1401:47:01                (Plaintiffs' Exhibit 9 was marked
1501:47:01          for identification.)
1601:47:04                MR. SCHULER:  ARMY2-002061 to
1701:47:15 002079.
1801:47:16                MR. TARANTO:  Thank you.
1901:47:18                MR. SCHULER:  15 pages.  I don't
2001:47:19 have a clip.  Oh, thanks.
2101:47:24     Q.   Okay.  Mr. Elliott, other than what
2201:47:32 we've discussed here today so far, have you done
2301:47:37 any other work in connection with your
2401:47:43 inspection of the United States Army Research
2501:47:46 Institute for Infectious Diseases at Fort
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101:47:49 Detrick, Maryland?  And to put --
201:47:57     A.   You're saying out --
301:47:58     Q.   To put that into perspective, you did
401:48:00 the -- you did the inspection, you came out with
501:48:02 the preliminary findings.  We discussed how you
601:48:05 communicated that in a meeting, and then
701:48:06 ultimately there was a final report issued in
801:48:08 January of '02.
901:48:10                You told me you did not

1001:48:11 participate in any follow-up implementation.
1101:48:14 And I think we've discussed in detail your
1201:48:17 initial findings in the report and some of the
1301:48:20 regulations applicable to this.
1401:48:22                Other than that, have you done
1501:48:23 any other work with regard to this inspection
1601:48:26 that you did of USAMRIID -- the USAMRIID
1701:48:30 laboratory?
1801:48:30     A.   Other than the follow-on discussions
1901:48:32 that I came back to previously when I corrected
2001:48:38 myself and said there was a number of follow-on
2101:48:41 conversations with the various agencies within
2201:48:45 the Army through their IGs, where there may have
2301:48:50 been questions seeking clarification -- and this
2401:48:54 is after the report was published and
2501:48:58 disseminated to those people on the distribution
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101:49:00 list.
201:49:00                There was initially quite a bit
301:49:03 of discussion, dialogue going back and forth
401:49:06 within Army channels.  And that was largely
501:49:10 through the IG channels.  So in turn, those
601:49:14 respective IGs could go back directly to their
701:49:17 commanding general, making sure that they
801:49:21 understood what the requirements were for
901:49:23 implementing.

1001:49:24     Q.   Okay.  And do you have any specific
1101:49:30 recollection of any -- any of these
1201:49:34 conversations, or are these just general
1301:49:36 conversations you had with the various IGs as
1401:49:40 far as implementation might be concerned?
1501:49:41     A.   Well, there was a lot of concern.
1601:49:46     Q.   What type of concern was expressed to
1701:49:57 you?
1801:49:57     A.   The recommendations, the requirements
1901:50:01 for them, the costs associated with making
2001:50:06 those -- implementing those -- those
2101:50:14 recommendations that the Vice had directed --
2201:50:16     Q.   Okay.
2301:50:17     A.   -- be implemented.
2401:50:19     Q.   Okay.  You said "the requirements."  In
2501:50:28 other words, were they trying to -- I don't want
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101:50:32 to say "pin you down."  That might be too

201:50:34 strong.  But were they trying to get you to be

301:50:36 more specific about what they would need to do

401:50:39 to comply and what the costs of that

501:50:43 implementation would be?

601:50:43     A.   In -- In some cases they were seeking

701:50:46 clarification as to what was implied with the

801:50:51 implementation measures simply because they may

901:50:57 not be familiar with them and the specifics.

1001:51:00 And so in turn, we would have to provide more

1101:51:07 specific information on requirements for what

1201:51:13 they needed to install or implement our physical

1301:51:18 security, enforce protection-type measures, the

1401:51:25 costs associated with them.

1501:51:27                This was largely an unforeseen --

1601:51:29 what we would call an unforeseen or unfinanced

1701:51:32 requirement that -- that they would have to plan

1801:51:35 for.  And if the Army was directing it, then

1901:51:38 obviously it was a requirement that was

2001:51:40 validated, so the concern would be for the

2101:51:45 resourcing needed to implement those

2201:51:50 recommendations.

2301:51:50     Q.   And as -- as a practical matter, were

2401:51:59 the questions asked to you specifically about,

2501:52:01 you know, the type of security equipment or --

Page 157

101:52:04 or fencing or camera equipment or guards and
201:52:09 whether they need to be armed or not armed or
301:52:11 the equipment they needed and the training they
401:52:13 needed, that type of thing?
501:52:14     A.   I think that --
601:52:15                MR. TARANTO:  Object to form.
701:52:18                You may answer, if you can.
801:52:19     A.   In general terms, I believe you are
901:52:22 correct, sir.  They were along those lines.

1001:52:27 They wanted to make sure if they were getting
1101:52:29 out in front of anything that was going to be
1201:52:33 required in a regulation that they didn't want
1301:52:36 to be doing it twice, meaning they would rather
1401:52:40 exceed the requirement or at least put in a
1501:52:43 requirement that they didn't have to come back
1601:52:45 later after the regulation had been published
1701:52:47 saying, "Guess what?  You didn't do enough."
1801:52:50     Q.   Or "You have to do more."  Okay.
1901:52:51     A.   They wanted to get it right the first
2001:52:53 time, sir.
2101:52:54     Q.   And -- And this was all after the fall
2201:52:58 of -- of 2001; correct?
2301:53:00     A.   This would have been after the report
2401:53:03 was disseminated after the Vice had made his
2501:53:07 decision.  And that would have been early 2002,
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101:53:11 spring 2002.  This was after 2001.
201:53:17     Q.   All right.  Let me ask you this as kind
301:53:35 of a general question.  When you went there to
401:53:37 Fort Detrick and -- to look at the USAMRIID
501:53:40 facility, is -- is Fort Detrick a closed post?
601:53:44 In other words, is there a -- do you have to go
701:53:46 through an entryway -- a guarded entryway to get
801:53:49 into the Fort in general?
901:53:50     A.   Yes.

1001:53:51     Q.   Okay.  And then USAMRIID lies within
1101:53:53 the -- there's a separate facility within the
1201:53:57 Fort complex; correct?
1301:53:58     A.   It was a -- what we would call a tenant
1401:54:00 activity on the installation, a standalone
1501:54:03 facility.
1601:54:03     Q.   Okay.  That's an interesting -- That's
1701:54:08 what's called a tenant -- tenant facility?
1801:54:10     A.   It's a tenant on an Army installation.
1901:54:13 Although it's part of the Army, you -- you have
2001:54:16 a structure there on any Army installation --
2101:54:21 you have like the Garrison Headquarters, and
2201:54:24 they have to provide the necessary support for
2301:54:27 all those activities there.
2401:54:37     Q.   And there -- there is a significant
2501:54:39 number of civilian personnel that work at
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101:54:43 USAMRIID; correct?

201:54:44     A.   When you say "significant," I can't

301:54:48 recall the actual number.  There was a number of

401:54:51 people that worked there.

501:54:52     Q.   I -- I want to -- And -- And again, if

601:54:55 you don't -- don't know --

701:54:58     A.   I don't recall the number exactly.

801:55:54     Q.   Well, let me see.  I apologize.  Give

901:55:56 me a second here.

1001:56:23                Well, I guess you -- the numbers

1101:56:25 I'm seeing here are 678 USAMRIID employees.  Out

1201:56:32 of that, 256 civilians.  Does that sound about

1301:56:34 right?  Back -- And I'm going back to the 2001,

1401:56:40 2002 area.

1501:56:43     A.   Sir, I don't recall the numbers.  I --

1601:56:47 I'm sorry, I just don't recall the numbers.  I

1701:56:49 mean, if there's a historical document that

1801:56:52 supports that -- I'm sure it wouldn't be hard to

1901:57:00 determine through historical documentation

2001:57:02 exactly how many employees worked there at that

2101:57:04 time, but I don't recall.

2201:57:07     Q.   Was USAMRIID within Fort Detrick

2301:57:11 designated as a restricted area, if you know?

2401:57:18                MR. TARANTO:  Object to form.

2501:57:19     A.   I don't recall, sir.  I can go back to

Page 160

101:57:32 the findings and see if the findings identified
201:57:37 that, but I'm not sure the findings would
301:57:41 specify which lab.
401:57:46                And there's a reason that our
501:57:49 report as an IG would not identify one lab from
601:57:53 the other, sir.  And you see that in a number of
701:57:59 findings, where we say one lab but not another,
801:58:04 but we don't identify specifically those labs.
901:58:09                And the reason for that goes back

1001:58:13 to IG inspections and where we're looking more
1101:58:22 from an Army perspective at systemic issues,
1201:58:27 problematic areas, weaknesses, and -- without
1301:58:31 trying to single one activity or another within
1401:58:35 the Army, but we've identified some things that
1501:58:42 we believe wholistically within the Army we --
1601:58:48 the need for standardization.
1701:58:51     Q.   Did you take any photographs or your
1801:58:55 team take any photographs when they were there?
1901:58:58     A.   Don't recall, sir.  Don't recall taking
2001:59:01 any photographs.  That -- Don't recall.
2101:59:22                MR. SCHULER:  Okay.  Okay.  I
2201:59:49 think that's all the questions I have,
2301:59:50 Mr. Elliott.  Do you mind giving me a couple of
2401:59:56 minutes here?
2501:59:56                Unless you have questions.
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101:59:57                MR. TARANTO:  That's fine.
201:59:58 Actually, if I could look at Exhibit 9.
302:00:11                THE WITNESS:  That's 8.  That's
402:00:13 1.  Okay.
502:00:13                MR. TARANTO:  All right.
602:00:57                MR. SCHULER:  By the way, Carr --
702:00:58 just as a refresher, Carr, I believe, is spelled
802:01:02 C-A-R-R.  I see it here.
902:01:04                THE WITNESS:  And -- And I think

1002:01:05 that's what I said.
1102:01:05                MR. SCHULER:  I think -- I think
1202:01:06 you did.
1302:01:07                THE WITNESS:  Right.  There are
1402:01:10 spellings K-A-R-R, but I did recall it to be
1502:01:14 C-A-R-R.
1602:01:14                MR. SCHULER:  Right.
1702:01:19                MR. TARANTO:  Just a question,
1802:01:19 Mr. Schuler.  In the exchange, this Plaintiffs'
1902:01:26 Exhibit 9, it comes from -- I mean, obviously
2002:01:31 documents were produced to you in discovery.
2102:01:33 This has our Bates stamp number.  There's some
2202:01:35 markings on it.  I didn't know whether you knew
2302:01:38 whether the markings came on the original
2402:01:39 document or not.
2502:01:41                MR. SCHULER:  Oh, I'm sure any
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102:01:42 markings that are made probably were made by me.

202:01:45                MR. TARANTO:  All right.  Because

302:01:46 actually, some are like in blue ink, is what it

402:01:49 shows here.

502:01:49                MR. SCHULER:  We can

602:01:50 substitute --

702:01:50                MR. TARANTO:  Okay.

802:01:50                MR. SCHULER:  -- a clean copy, if

902:01:51 you -- you prefer.

1002:01:52                MR. TARANTO:  Yeah.  That would

1102:01:53 be good.  If you could -- If you could --

1202:01:55 whatever version was produced to you, if you

1302:01:58 could substitute your clean version of the

1402:02:00 Exhibit 9.

1502:02:01                MR. SCHULER:  Exhibit 9.  Okay.

1602:02:03                MR. TARANTO:  All right?

1702:02:03                MR. SCHULER:  All right.

1802:02:04                MR. TARANTO:  And did you have

1902:02:06 anything further or do you need to --

2002:02:08                MR. SCHULER:  No.  I think I'm --

2102:02:09 I think I'm finished.

2202:02:10                MR. TARANTO:  All right.  I -- I

2302:02:10 just have one point I wanted to cover with

2402:02:13 Mr. Elliott, if I could, sir.

2502:02:13
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102:02:13                CROSS-EXAMINATION
202:02:13 BY MR. TARANTO:
302:02:17     Q.   If you could turn in your report --
402:02:19     A.   Are we talking P-1?
502:02:21     Q.   It's either P-1 or P-2.  I think this
602:02:24 page ends up being the same.
702:02:25     A.   Okay.
802:02:25     Q.   And it's the page that's 2-9 on the
902:02:29 document.

1002:02:30     A.   All right.  Give me a minute or two to
1102:02:33 look at it.
1202:02:34                I am now on page 2-9.
1302:02:38     Q.   Right.
1402:02:39     A.   Does -- Does that begin with Finding 3
1502:02:41 at the top?
1602:02:42     Q.   Yes, sir.
1702:02:42     A.   Okay.
1802:02:43     Q.   And under inspection results, number 1
1902:02:48 there's a --
2002:02:48                MR. SCHULER:  Excuse me.  I'm
2102:02:49 going to have to interrupt.  This is P-1 or P-2?
2202:02:52                THE WITNESS:  P-1.
2302:02:53                MR. TARANTO:  It's both P-1 and
2402:02:55 2.  It's the same page, I think.
2502:02:56                MR. SCHULER:  Okay.  All right.
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102:02:58 Sorry to interrupt.
202:02:58                MR. TARANTO:  But the version I'm
302:02:59 looking at mirrors P-1.
402:03:01                MR. SCHULER:  Okay.  All right.
502:03:02                MR. TARANTO:  I think P-2 has the
602:03:04 same page in it.
702:03:06     Q.   In it there's a reference --
802:03:09 Mr. Schuler had asked you about inventory
902:03:12 guidance established in Regulation 70-65 not

1002:03:16 being followed.  Here you were referring
1102:03:22 specifically to paragraph 3-3d of the
1202:03:27 regulation.  Is that -- Is that the one?
1302:03:28     A.   In our findings?
1402:03:30     Q.   Yes.
1502:03:30     A.   We referenced -- I'm going now to
1602:03:39 AR 70-65.  And let me turn to --
1702:03:43     Q.   Right.
1802:03:44     A.   -- 3-3.
1902:03:46     Q.   Right.
2002:03:46                And I was talking just
2102:03:47 specifically about your finding -- Inspection
2202:03:50 Result Number 1 on page 2-9.
2302:03:55     A.   Correct.
2402:03:56     Q.   This refers in the last sentence of
2502:04:00 that paragraph to paragraph 3-3d.
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102:04:04     A.   Correct.
202:04:04     Q.   All right.  And is that -- that's at
302:04:08 the section of the regulation concerning
402:04:10 reference stocks?
502:04:18     A.   Reference stock procedures and
602:04:20 reporting requirements for -- is listed under
702:04:27 3-3.  And when I go to subparagraph d, it is
802:04:33 under 3-3, which is reference stocks --
902:04:37     Q.   Right.  And --

1002:04:39     A.   -- procedures and reporting.
1102:04:40     Q.   And in the regulation it -- On the
1202:04:44 previous page in the regulation at 3-3b there's
1302:04:50 a -- reference stock is defined, is it?
1402:04:54     A.   3-1, subparagraph b --
1502:04:59     Q.   I'm sorry.
1602:04:59     A.   -- reference stock is explained or --
1702:05:04     Q.   Right.
1802:05:04     A.   -- or defined.
1902:05:05                MR. TARANTO:  All right.  Thank
2002:05:06 you, Mr. Elliott.  We have no further questions.
2102:05:11                MR. SCHULER:  Okay.  You have the
2202:05:13 right to read and sign this deposition or you
2302:05:16 can waive the reading and signing.  And I'm sure
2402:05:19 a copy will be provided to you.  And you cannot
2502:05:22 change the deposition itself, but you can -- you



800-898-7373
All Florida Reporting, Inc.

43 (Pages 166 to 168)

Page 166

102:05:25 can make alterations on an errata page.
202:05:30                It's up to you.  You have to
302:05:31 state for the record, though, which -- which way
402:05:33 you want to go.
502:05:34                MR. TARANTO:  We will request
602:05:36 that Mr. Elliott read and sign the deposition.
702:05:40                MR. SCHULER:  That's fine.
802:05:41                MR. TARANTO:  Make whatever
902:05:42 objections -- I mean, not objections --

1002:05:43 whatever -- whatever corrections are -- are
1102:05:47 needed.
1202:05:48                MR. SCHULER:  Okay.  Do you -- Do
1302:05:49 you understand, Mr. Elliott, what that means?
1402:05:51 That -- And I'll stipulate that the justice
1502:05:53 department attorneys can supply you with a copy
1602:05:55 of the deposition.  And you'll also be given an
1702:05:59 errata sheet.  And although you can't change on
1802:06:00 the deposition what the words are, you can write
1902:06:03 on the errata sheet if there's a word that
2002:06:05 was -- you think was wrong, that you were not --
2102:06:06 it wasn't properly taken down.
2202:06:08                THE WITNESS:  Well, with this
2302:06:10 dialect or accent, it may have been
2402:06:10 interpreted --
2502:06:10                MR. SCHULER:  You don't have any
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102:06:10 dialect or accent.

202:06:11                THE WITNESS:  I -- I get it like

302:06:12 I'm not from around here all the time, you know,

402:06:14 so -- but I'll be glad to interpret --

502:06:17                MR. SCHULER:  Okay.

602:06:19                THE WITNESS:  -- for anybody

702:06:19 coming in from the South.

802:06:19                MR. SCHULER:  All right.

902:06:21                THE WITNESS:  On the advice of

1002:06:23 Counsel, I -- I will -- I will do that.

1102:06:26                MR. SCHULER:  Okay.

1202:06:26                MR. TARANTO:  And -- And this

1302:06:26 counsel is also from the South, so --

1402:06:28                THE VIDEOGRAPHER:  We are off the

1502:06:30 record at 2:06 p.m.

1602:06:55                (Deposition concluded at

17          2:06 p.m.)

18                The videotaped deposition of

JERRY BRUCE ELLIOTT is now complete.  When

19 transcribed, the original of the deposition

shall be given to Mr. Schuler.  The original

20 exhibits shall be distributed as follows:

Exhibits 1 through 9 shall remain with the

21 original deposition transcript.

22                (UNLESS OTHERWISE DIRECTED BY

COUNSEL OR THE PARTIES HERETO, THE STENOGRAPHIC

23 NOTES FOR THE FOREGOING DEPOSITION SHALL BE

DESTROYED AFTER A PERIOD OF 3 YEARS FROM THE

24 DATE OF TAKING OF SAID DEPOSITION.)

25

Page 168

1               C E R T I F I C A T E
2
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4 the Certified Shorthand Reporter in the
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5 herein; that I took in shorthand the proceedings

had at said time and place; that said shorthand
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supervision and direction, and that the
7 foregoing pages are a full and correct

transcript of the shorthand notes so taken; that
8 said deposition was submitted to the witness for

signature as requested and that any changes, if
9 any, requested by the witness are attached
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